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It is my pleasure to have the opportunity to pres-
ent the latest edition of the most important writ-
ten document of the Foreign Investors Council
(FIC) - the 2020 White Book.

Numerous studies and reports of international
corporations and organizations show that, over-
all, the legal and political landscape of Bosnia
and Herzegovina (BiH) seems very unstable and
affects both the outflow and the inflow of future
investments. In this regard, our activities over the
past 10 years have been focused on advocating
and lobbying for the creation of better business
conditions for foreign and local investors. The fact
that the “White Book”, our most important writ-
ten document has become part of the reform pro-
cesses in a number of governmental and nongov-
ernmental institutions bears witness to the signifi-
cance of this document. This is corroborated by
the fact that our “White Book”, as an official docu-
ment, has been subject to parliamentary discus-
sion twice, in the FBiH and in RS.

By its continuous activities to eliminate and iden-
tify key barriers to further economic development
and boosting of the investments by supporting
reforms, the FIC has established itself as the legiti-
mate representative of foreign investors in BiH
and the main partner and interlocutor with the
government representatives and the coordinator
of advocating and initiating changes aimed at the
development of the economy and attracting for-
eign investments.

The FIC, through the White Book, seeks to provide
concrete solutions to the legal and procedural
obstacles, so that the line ministries and other
competent institutions could refer them to the
legislative procedure and thus jointly contribute to
the overall business environment in BiH to make
it as business-friendly and convenient as possible.

WHITE BOOK

PRESIDENT’'S FOREWORD

Branimir Muidza,
FIC President in BiH

It appears that the authorities listen to, and con-
sult the voice of investors more closely by includ-
ing the recommendations given in the White Book
in their work programs (at all levels) and by institu-
tionally including the representatives of investors
in the task forces working on drafting and amend-
ing the laws and regulations relevant to the devel-
opment of the economy. In addition to our desire
for dialogue, our aim and message is to have a
large portion of recommendations implemented
by both Entity governments.

In this sense, | believe that the implementation
could and should go faster, bolder, with more
concrete and decisive measures, which requires
political will.
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The 2020 White Book edition contains nine chap-
ters covering the following areas: licenses, energy
sector, information and communication technolo-
gies, concessions and public-private partnerships,
corporate law, taxes, shadow economy, the rule of
law, employment and education.

The past period was marked by the Reform
Agenda, as well as its inconsistent implementa-
tion. Relieving the economy, increasing the public
sector efficiency, structural reforms in labour leg-
islation, strengthening the fiscal system, public
administration reform, employment policy in the
public sector, improving the business climate
and competitiveness, reform of social benefits,
restructuring of public enterprises, reform of the
health sector and the rule of law - these have
been the objectives set in the Reform Agenda that
are fully in line with the development platform and
concept advocated by our association for many
years. We further believe that the decisive imple-
mentation of these policies has no alternative and
that it requires consistent urgent actions aiming to
achieve higher competitiveness and growth of the
domestic economy.

The FIC supports and commends all the efforts of
the current governments in the implementation
of reforms and the creation of a predictable and
stable business environment. Likewise, the FIC
encourages, supports and urges the adoption of
specific recommendations made by the business
community, both by the FIC and by our partner
associations, because the business community
can best identify, recognize and design a sound
approach to stimulate investments, employ-
ment, growth, development leading to a better
living standard for all BiH citizens. In this regard,
we expect additional efforts from all stakehold-
ers in creating conditions for stronger economic
growth and a predictable and stimulating busi-
ness environment through the adoption of our
recommendations.

The cooperation with Entity governments takes
place at several levels and through various initia-
tives and forms of cooperation, mostly working
groups and individual meetings with the govern-
ment authorities where we point to and advocate
for amendments to certain legal provisions.

Foreign direct investment is an excellent tool,
leverage and mechanism that can stimulate
growth, development, employment and boost
the competitiveness of the economy in the fastest
and most efficient way. This is especially true for
production-, industry- and value added-oriented
capital.

Low competitiveness of exports, insufficient
capacity to attract foreign capital and poor credit
rating are the indicators of insufficient competi-
tiveness of BiH economy, largely caused by unsup-
portive business environment and long-lasting
political instability, inadequate quality of educa-
tion system, high share of shadow economy, as
well as insufficiently functional labour market.
Negative demographic trends will additionally
affect the economy in the long run and it is, there-
fore, of great importance to embark on concrete
reforms as quickly and decisively as possible to
help lift the burden off the labour and capital.

In order to increase the scope of foreign direct
investments it is necessary to establish a country-
wide coordination for developing and implement-
ing an economic reform program that should also
include structural reforms, aiming to improve the
business environment and create conditions for
attracting foreign investments.

Our recommendations are, inter alia, aimed at:

. tax reform, which should be aimed towards
tax relief and relief of other various fees,

o significantly shortening the deadlines and
time required for issuing and obtaining vari-
ous permits (environmental, construction,
etc)),

e adopting framework or harmonized laws rel-
evant to the fields of energy, agriculture,

o  reducing bureaucracy and increasing its effi-
ciency and,

« facilitating the procedures for the establish-
ment and operation of companies.

The implementation of the above would signifi-
cantly contribute to the economic growth and
development of BiH, and make room for new
investments, create jobs and ensure the rule of
law for both domestic and foreign companies.
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With gratitude to all who participated in the White
Book drafting, | would like to raise awareness of
the need to adopt our recommendations and
implement them for the sake of public interest
and say that our association will always be avail-
able for partner dialogue with all economic policy
makers.

In order to create optimal investment climate in
BiH and a much better business environment, it
will be necessary to address a total of 110 out-
standing issues and make interventions in a total
of 111 regulations currently in force in BiH, includ-
ing Laws, Regulations, Decisions and Guidelines
governing 9 areas covered by this edition of the
White Book. This is the bottom-line of the latest
White Book edition, a unique publication that
answers a number of questions and proposes
specific solutions.

In lieu of conclusion: The White Book is an
exceptionally useful guideline and a road-
map; however, it is increasingly becoming
a must in the sense of actions to be taken
through dynamic changes to make the busi-
ness environment in Bosnia and Herzegovina
more supportive for investments and busi-
ness development.

In the era of the Fourth Industrial Revolution
and the digital transformation, education is
key. Growth potentials existin all areas of the
economy. Our economy will be as strong, first
and foremost, as our industry and agriculture
are strong. It will be as strong as it is capable
of attracting investors, as strong as our real
sector is strong, and as strong as our public
sector is efficient. The strength can also be
measured by the level of optimism and jobs
offered to young people and the educated.
To make it as strong as possible, we need
accountability, knowledge, determination
and appreciation of the ideas and recommen-
dations coming from the real sector.

Branimir Muidza
FIC President in BiH

PREDGOVOR




FOREWORD EU

Dear White book reader,

It is my great pleasure to provide the foreword for
the latest edition of the Foreign Investors Coun-
cil’s White Book - an important publication and
source of insights and recommendations aimed
at improving Bosnia and Herzegovina’s poor busi-
ness environment.

Over the last 13 years, the FIC developed into a
reputable business association of over 60 interna-
tional and regional companies whose voice reso-
nates. The publication in front of you is the result
of this experience, expertise and impressive net-
work and should serve as an inspiration to various
decision-makers.

The seventh edition of the White Book is timely.
As I am writing this foreword, BiH finds itself at an
important juncture. The European Commission
is preparing its Opinion on BiH’s application for
membership of the EU that will mark an important
step forward for the country’s EU aspirations. At
the same time, political parties are in the process
of negotiating coalitions at all levels that will lead
the country over the next four years.

Yet, regardless of who eventually ends up in power,
two priorities should drive the agenda. The first is
to advance the country’s EU path and meet the
recommendations stemming from the Opinion.
The second is the economy.

The necessary preconditions to achieve progress
on both fronts have been laid. Last year, the Euro-
pean Commission presented its Strategy on the
Western Balkans, while the Sofia Summit once
again reconfirmed, recommitted and gave cred-
ibility to the EU perspective of BiH. Although the
process remains merit-based, there is a political
commitment on our side to make this perspective
credible and finally come true.

WHITE BOOK

With regards to the economy, today it looks rather
different than it did just a few years ago. In 2015,
BiH embarked on an ambitious Reform Agenda
with the aim of bringing back economic growth,
jobs and opportunities. Throughout this process,
some important and often painful decisions were
taken - decisions to create a more flexible labour
market, a sustainable pension system, a sound
financial sector and better infrastructure.

It took some time for these efforts to bear fruit,
but some economic indicators have undoubtedly
improved and the current macroeconomic situa-
tion is quite positive. The prerequisites for more
and deeper reforms have been created and the
opportunity should not be missed.

However, time is ticking as the list of challenges
remains broad and daunting: BiH’s society is
ageing rapidly, too many citizens are constantly
hurt by widespread corruption, and young people
are leaving the country in search of a better future.
The rule of law remains weak and an oversized
and inefficient public sector is a constant drag
on a private sector that still provides too few
opportunities.

In order to provide a framework for the incoming
governments and highlight the need for continu-
ing with reforms, the EU Office in BiH facilitated
numerous discussions between various stake-
holders in recent months. We brought together
representatives of political parties, businesses,
civil society and academia in order to discuss with
them the way ahead and the outline of a future
socio-economic agenda.

Although a detailed agenda has yet to be devel-
oped, six priority areas seem to be emerging.
These would help BiH to meet the Copenhagen
economic criteria - a functioning market econ-
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omy and the capacity to cope with competitive
pressures and market forces within the Union.

First, there is an urgent need to increase the com-
petitiveness of the private sector, beginning with
the long-overdue reduction of the tax burden on
labour.

Secondly, bold steps need to be taken to improve
the quality of public services and reform the coun-
try’s wasteful and inefficient health care system.

Third, public companies need to be depoliticised
either through improved governance, restructur-
ing or prudent privatisation. This is crucial for pro-
viding a level playingfield, increasing transparency
and breaking up the country’s patronage system.

Fourth, continued efforts are needed to improve
the country’s business environment which
remains poor and impediment to investments and
transfer of knowledge. This is where the findings of
the White Book will be of tremendous importance.

Fifth, BiH needs to become more creative in fight-
ing widespread corruption and take advantage of
the technologies that are now easily available. This
includes digitalisation, automation and increased
use of e-governance and e-services.

Finally and crucially, specific policies need to be
designed to provide more opportunities and
hope to youth and women. Here we need a holis-
tic approach ranging from better education and
vocational training to support to creative indus-
tries and start-ups.
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The above list merely presents the outline of what
needs to be done in the coming years. The chal-
lenge now is tome come up with concrete mea-
sure that would allow you to meet these ambitious
goals and the White Book presents an extremely
valuable piece of this puzzle.

As always, the EU will continue to provide all the
necessary support you need - political, technical
and financial. Yet, what the last years have repeat-
edly and convincingly demonstrated is that there
is no substitute to local ownership - the recogni-
tion of the issues plaguing the economy and com-
mitment to pursue them, even in the face political
challenges and short-term sacrifices. No interna-
tional pressure, promises, financial incentives or
foreign experts can make up for this.

BiH is already European - historically, geographi-
cally, but also economically. The EU is BiH’s main
trading partner, while an overwhelming majority
of investors come from our Member States.

| hope that you will seize the opportunities and
make the bold moves that will make our ties even
stronger and irreversibly embed BiH into the Euro-
pean Union.

Sincerely,
Ambassador Lars-Gunnar Wigemark

Head of the Delegation of the European Union to
BiH and European Union Special Representative
in BiH



BIH BUSINESS CLIMATE OVERVIEW - 2018/19*

Structural reform develop-
ments in Bosnia and Herze-
govina

Bosnia and Herzegovina has committed to ambi-
tious reforms. As noted elsewhere, in July 2015,
after lengthy discussions, governments at the
state and entity levels adopted the new Reform
Agenda. This agenda includes six priority areas of
reforms: public finances, taxes and tax sustainabil-
ity; business climate and competitiveness; labour
market; social protection and pensions; the rule of
law and good governance; and public administra-
tion reform. The Agenda is aligned with the EU’s
new emphasis on economic governance in Bosnia
and Herzegovina and other Western Balkans
countries. In April 2015 the Council of the Euro-
pean Union decided to unfreeze the long frozen
Stabilisation and Association Agreement (SAA)
which had been signed in 2008, and this entered
into force in June 2015. Further in February 2016
Bosnia and Herzegovina submitted an application
for membership to the EU, a step which has been
widely welcomed both by the EU and Bosnia’s key
trading partners.

In September 2016, BIH signed a 36-month
arrangement with the IMF under the Extended
Fund Facility (EFF), worth around €555 million at
the time of approval. The arrangement focused on
raising BIH’s growth potential while maintaining
macroeconomic stability, which would also sup-
port implementation of reform agenda. However,
the programme has been on hold since May 2018
because of IMF’s concerns over new spending pro-

posals in both entities. Bosnia and Herzegovina is
in the final stages of accession to the World Trade
Organisation (WTO). The country currently has
observer status in the WTO, having applied for
membership in 1999 and submitted its memo-
randum covering all aspects of its trade and legal
regime already in 2002,

Doing business remains difficult, among the rest
due to the country’s complex constitutional struc-
ture, which fundamentally constrains reforms and
private sector activity. For example, company
registration and business licensing have to be
performed twice, once in each respective entity.
There is also weak co-ordination between public
institutions at state and entity levels, leading to
the difficulties in formulation of policies and their
implementation.

Consequently, Bosnia and Herzegovina continues
to perform poorly (worst in the Western Balkans)
on various international rakings both of competi-
tiveness and of the quality of the business envi-
ronment. In the World Bank Doing Business 2019
report Bosnia and Herzegovina was ranked 89th
overall (out of 190 countries), ten places lower
than three years before. The country is ranked
worst in the areas of starting a business, obtain-
ing construction permits, getting electricity, and
paying taxes. In the World Economic Forum Global
Competitiveness Report 2018, the country ranks
91st (out of 140 countries), scoring particularly
low in innovation capability, flexibility of labour
market and quality of institutions. In general, the
main issues in BiH’s business environment are:
weak rule of law and judiciary system, corruption,
numerous para-fiscal charges, high costs of com-
pliance with regulations, numerous and lengthy

1  The FIC would like to acknowledge Mr. lan Brown, head of EBRD office in BiH, for his special contribution for the development

of this White book section.
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procedures for entering or leaving the product
market, sizeable informal economy, difficult
access to finance for SMEs, as well as insufficiently
developed transport and energy infrastructure.

To gain further insight into the obstacles to doing
business in Bosnia and Herzegovina, as perceived
by businesses, the EBRD-World Bank Business
Environment and Enterprise Performance Survey
(BEEPS) provides useful insights. The BEEPS, car-
ried out every 3-4 years since the first round in
1999, is a face-to-face survey of top managers that

Chart 1. Business environment obstacles

Severity

o
4

Informal sector
Corruption

Tax admin
Electricity
Customs & trade

Political instability
Access to finance

Competition from the informal sector stood out
as one of key constraints. This is a long-standing
problem in the region and efforts to address it
have been sporadic at best. The complex political
structure is also noted as an important obstacle
to doing business in BiH.

Overwhelmingly in the Western Balkan region
the main reason behind the constraint of access
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Labour regulations

looks at various aspects of the business environ-
ment through both quantitative and qualitative
questions. One of the parts of the survey is an
opinion-based question that asks respondents to
grade areas according to their perception of how
severe an obstacle is. The responses range from
“not an obstacle”, which can be scored at 0, to “a
very severe obstacle”, scored 4. Chart 1 highlights
the main obstacles identified in the BEEPS 2012-
2013, ranked by severity, for a hypothetical “aver-
age” firm in BiH.

Transport

Courts

Business licensing
Workforce skills
Crime

Access to land
Telecoms

to finance was the discouraging level of interest
rates. Although it is not so much case anymore,
competition among lenders appears to be limited
and SMEs in particular struggle to get the funds
they need to grow their businesses. Other rea-
sons that discourage firms from applying for bank
credit include: complex procedures, collateral
requirements and size of the loan.



PERMITS

CONSTRUCTION PERMITS
INTRODUCTION

Generally speaking, some progress has been
achieved in this area over the past years in the
sense that the process of issuing construction
permits and approvals has been simplified, i.e. the
number of days required for certain steps within
the said procedure has been reduced in some of
the municipalities. However, in most cases, inves-
tors still face the issues of unclear laws, inconsis-
tent and non-transparent procedures, as well as
inefficient administrative staff unable to provide
them with adequate and timely support.

In addition to the Entity-level laws, in the Federa-
tion of BiH, there are also cantonal laws defining
the procedures for obtaining permits and approv-
als, which further complicates the process for
investors, as they cannot use their experience
acquired in one municipality for obtaining the
permits in another. This is particularly the case
for the investors operating across Bosnia and
Herzegovina.

A well-designed system and an efficient process-
ing of the permit applications could significantly
enhance the permitting/licencing process to the
mutual benefit of both investors and the munici-
pal authorities responsible forissuing the required
permits.

WHITE BOOK

INEFFICIENT SYSTEM FOR PROCESSING
THE PERMIT APPLICATIONS

FBiH and RS: OPEN ISSUE

As in the past, the processing time of the received
applications varies from one municipality to
another and largely depends on the level of devel-
opment of a municipality or the number of applica-
tions to be processed. In less developed municipal-
ities, employees provide support to investors, both
because of a smaller workload, and for the purpose
of attracting the investors to their local community.
The problem in less developed municipalities may
be the lack of skilled staff to deal with the applica-
tions, which also slows down the investors.

In developed municipalities, the problem is not
in the lack of skilled staff, however, due to a large
number of applications, the issuing process, in
principle, takes longer. The challenges related to
the exchange of information among the institu-
tions/employees and the lack of understanding
for the investors’ needs are still present. The time
oscillations are still large, as in some of the munici-
palities it takes 30 days, while in others even more
than a year to obtain a permit/approval. The laws
clearly set a deadline for responding to an appli-
cation, however this deadline is not observed in a
large number of cases.

FBiH and RS: RECOMMENDATION

Consider the possibility to introduce a mechanism
in the relevant laws/regulations that will improve
the efficiency of local self-government units in
terms of dealing with the applications in such a
way that, if they fail to respond to an application
within the legally prescribed deadline, they are
required to report on the delay to the line minis-
try, or otherwise, the “silence” of the administra-
tion will be deemed an approval thereof.

13
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EXTENSIVE DOCUMENTATION  RE-
QUIRED FOR ISSUING URBAN AND CON-
STRUCTION APPROVALS

FBiH and RS: OPEN ISSUE

The first problem that arises during the process
of obtaining construction approvals is that the
investors are required to submit a large number
of consents/approvals (related to infrastructure,
utility services, telecommunications, the Institute
for Protection of Monuments, the local electric-
ity provider, etc.) that will, in most of the cases,
remain effective only for one year from the date of
theirissuance. For each additional facility thatis to
be built within the industrial zone, the applicant is
required to re-apply and obtain the same approv-
als again, even though it has already been stated
that, e.g. there are no facilities that are under
the protection of the Institute for Protection of
Monuments or transmission lines or telecommu-
nication infrastructure on the construction site.
In addition to the extensive documentation, the
problem encountered by the investors pursuing
construction projects across BiH is the inconsis-
tency between the Entity-level and cantonal laws,
aswell astheir arbitrary interpretations by the offi-
cials conducting the procedures.

An additional problem is the temporary character
of the permits, which cannot be resolved by the
currently applicable laws. Namely, telecommunica-
tions facilities are considered to be facilities of tem-
porary character, and the timeframe is most often
tied to the duration of the lease agreement con-
cluded for the land where the facility is installed.

FBiH and RS: RECOMMENDATION

A shift towards reducing the amount of documen-
tation required in the process of issuing permits
could be made by harmonizing the Entity-level
laws while applying the good practices from
the region. With respect to the approvals that
are to be obtained in the process of issuing per-
mits for a single site, their validity period should
be extended, especially if there is no communal
infrastructure in the area concerned. In addition,
an effort should be made to establish a system
under which the competent issuing authorities
will categorize the incoming applications accord-
ing to certain criteria, such as business or civil
sector, project value, or the introduction of a spe-
cial treatmentin case of large investment projects,
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in order to avoid the submission of unnecessary
documentation for specific facilities.

This open issue can also be addressed through
timely implementation of the activities set out
in the “Action Plan for the Implementation of the
2017-2021 BiH Electronic Communications Sector
Policy”, specifically, by implementing the activities
listed under point 1.1.3 of the Action Plan, which
reads: ,Adoption of procedures for issuing con-
struction approvals, obtaining the right to road
access, installation, utilization and maintenance
of EC infrastructure and supporting equipment
which has been installed on the real estate where
the EC infrastructure and supporting equipment
was built” and under point 1.1.4 of the Action Plan,
which reads: ,Adoption of regulations governing
the requirements and procedures for the con-
struction and utilization of public EC networks®.

INADEQUATE COOPERATION OF THE
STATE/FEDERAL ADMINISTRATIVE AU-
THORITIES - THE APPROVALS OF WHICH
ARE REQUIRED FOR OBTAINING CON-
STRUCTION PERMITS, WITH STATE-
OWNED/PUBLIC COMPANIES

FBiH and RS: OPEN ISSUE

The utility companies (electricity companies,
municipal services companies, telecommunica-
tions operators, mines, railways) issuing approv-
als for the supporting infrastructure in the process
of obtaining a construction permit do not have a
blueprint of their installations, which results in a
collision between the installations of some utility
companies. This additionally extends the period
needed for issuing the approvals/certificates or
impedes setting up a particular installation.

Namely, the current Law on Spatial Planning and
Land Utilization in FBiH stipulates that the munici-
pal authorities responsible for spatial planning and
land utilization are required to collect the informa-
tion related to the construction from the investors,
legal entities and other organizations and forward
it to the cantonal or FBiH Ministry for the adoption
of the report on the implementation of the plan-
ning documents in the relevant Canton. However,
no sanctions have been prescribed in case of non-
compliance with the aforementioned requirement
imposed by the municipality, as it is the case in RS.
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Furthermore, in RS the main problem in this area
is the mismatch of cadastral and land registry
records, which, in many cases, slows down or
even prevents the fulfilment of the main prerequi-
site for obtaining the construction permit - resolv-
ing property and legal issues on the piece of land
in question. A particular problemis the land that is
listed as state-owned property in the land-registry
records, while in the cadastral records, the same
piece of land is sometimes listed as the property
owned by a natural person.

FBiH and RS: RECOMMENDATION

The best solution would be to have the Entity gov-
ernments responsible for maintaining and updat-
ing the central database containing infrastructure
blueprints, while the lower government levels
would be required to submit and update these
data, so that the central database reflects the
changes occurring on the ground, with the possi-
bility to seek information from the entity govern-
ments when dealing with the applications.

It should be made clear that the aforementioned
persons are required to periodically (e.g. quar-
terly, semi-annually or annually) provide informa-
tion, rather than merely upon request submitted
by the competent authorities. The fines should
also be specified as an inducement for timely sub-
mission of information, as it is regulated by the
Law on Spatial Planning and Construction of RS
that prescribes a fine ranging from BAM 5,000 to
BAM 30,000 for a legal entity - investor in case of
his failure to comply with the requirements set out
by the municipal authority or the failure to submit
the required information and documentation.

With respect to the currently openissue in RS, it is
proposed to speed up the process of harmonizing
the cadastral with the land-registry records and to
resolve the issue of state property.

AMBIGUITY IN REGARDS TO REGULAT-
ING THE PAYMENT OF THE FEES FOR
THE USAGE OF CONSTRUCTION LAND
IN FBIH AND RS

FBiH and RS: OPEN ISSUE

Inthe Federation of BiH, itis still not clearly defined
how the fees for the usage of construction land
are determined, what the objective criteria are, or
who is required to pay the fee. In addition, there is
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no distinction between the persons intending to
build on a piece of state-owned construction land
and those intending to build on a privately owned
one. Furthermore, the legislation does not provide
for the cases of exemption from payment of fees,
and itis not clear how and under what conditions
the investor is entitled to a reduced amount of the
fee ontheaccountof the fact that the fee had been
already paid for the construction of the previous
facility on the same construction site where the
new one is to be built, i.e. it not clear whether the
feeis to be paid only once, for the initial construc-
tion, or for each subsequent construction, nor is
it clear at which stage the fee should be paid. The
current entity-level legislation does not provide
any answers to the above issues and problems.

Furthermore, in the Federation of BiH, the FBiH
Constitutional Court rendered judgement No.
U-64/17 on 23 October 2018 assessing as uncon-
stitutional the provisions of the FBiH Law on Con-
struction Land referring to the requirement to pay
afeefor using urban construction land (annuities),
taking into consideration that the enforcement of
the FBiH Law on Property Rights induced changes
in the legal regime covering real estate, i.e. there
has been a transformation of property relations
and conversion of social property (rights of use,
management or disposal) into private one, ie.
ownership right to property. Bearing in mind that
the right of ownership includes the right to pos-
sess, the right to use and the right to dispose of
real estate, the Court has held that the uniform
regime of ownership rights on a building, the land
underneath the building, and the land used for
the regular exploitation of that building rules out
the obligation of paying the fee for the use of the
urban construction land.

FBiH and RS: RECOMMENDATION

Insist on harmonizing the provisions of relevant
laws at the level of FBiH and RS, cantons and
municipalities, in formal and substantive terms,
and provide a clarification on when, how and who
is required to pay the fee, and what the exception
cases are.

In the FBiH, amend the Law on Construction
Land in line with the FBiH Constitutional Court’s
judgement declaring the requirement to pay the
fee for using urban construction land (annuities)
unconstitutional.

15




FIC FOREIGN INVESTORS COUNCIL

SELECTION OF COMMITTEE FOR TECH-
NICAL ACCEPTANCE OF BUILDING

FBiH: OPEN ISSUE

The Law on Spatial Planning and Land Utiliza-
tion in FBiH does not provide an applicant with a
possibility to select the committee for technical
acceptance of the building, nor does it entitle the
applicant to seek a legal remedy.

FBiH: RECOMMENDATION

The FBiH should introduce a requirement of sub-
mitting a list of legal entities or individuals autho-
rized to perform technical acceptance, who would
be selected on the basis of a public competition,
and give the applicant right to choose. This pro-
posal aims to increase efficiency and facilitate the
evaluation. It is also necessary to come up with
a method for adequate monitoring of time given
for the submission of individual reports by the
committee members and the chairperson to the
institution authorized for issuing the Use Permit,
as it is often the case that the work of the com-
mittee members is unnecessarily prolonged not
for technical reasons, but rather because of their
absence (vacations, travel, personal matters
and the like). Given that the investor pays the full
amount of remuneration for the work of the com-
mittee members according to the legislation, and
that this remuneration is based on a percentage
of the total investment, the investor expects their
full engagement throughout the normal working
hours, rather than a part-time one.

TELECOMMUNICATION
TURE UTILITY CHARGES

INFRASTRUC-

FBiH and RS: OPEN ISSUE

The number of local communities in BiH introduc-
ing utility charges for the owners of telecommuni-
cation infrastructure has been increasing recently,
which creates an unfavourable investment cli-
mate, where investors do not wish to make their
investments on the territory of such municipali-
ties, and seek to remove their facilities from those
areas, if possible without any consequences for
their business operations.

The question is, what the utility charges are,
what the purpose of their collection is and how
their amount is determined. When applying for
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a construction permit, investor pays all charges/
fees prescribed by the law. The utility charges are
prescribed by the municipalities in their official
gazettes and they, inter alia, refer to all telecom-
munication operators that have their infrastruc-
tureintheterritory concerned. The amount of such
charges/fees is prescribed arbitrarily per antenna
pillar/fequipment, most often on an annual basis.
Imposing such additional charges, not foreseen
by the investors, results in the withdrawal of inves-
tors from certain municipalities. Investors do not
shirk paying the charges, however, such charges
were not taken into account in their investment
plans, but only appear several years later without
any explanation.

FBiH and RS: RECOMMENDATION

We suggest that the municipalities that have
prescribed the above-described charges abol-
ish them, as it leads to the withdrawal of inves-
tors from those municipalities. All utility charges
should be clearly specified in the process of issu-
ing construction permits to enable investors to
have a clear financial picture before commenc-
ing a construction project, i.e. to enable them to
project the total investment in the specific area.
Imposing utility charges subsequently exposes
investors to the costs that have not been envis-
aged at the beginning of the investment, which is
unacceptable.

UTILITY LINES CADASTRE

FBiH and RS: OPEN ISSUE

Although there is significant progress in the field
of land registry law and related cadastral records
in BiH (which have been established with the help
of foreign non-governmental and other organi-
zations), the area of utility lines cadastre is still
neglected in practice. According to the RS Law on
Land Survey and Cadastre, the utility lines cadas-
tre is the main register of utility lines, the property
rights thereon and the holders of those rights.
Thus, according to the mentioned Law, the lines
cadastre consists of:

a)  Utility Lines Survey Study,
b)  Asetofdocuments, and
c)  Utility Lines Cadastre database.

The utility lines cadastre entails data management
for the utility lines and the pertaining facilities
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of electricity, telecommunication infrastructure
(both public and private), as well as water supply,
sewage, hot water, gas and oil pipeline networks.
The purpose of the utility lines cadastre is a well-
regulated system of geospatial data on the under-
ground (and overhead) lines, and itis of interest for:

e units of local government (planning, design-
ing - urban plans and construction, design-
ing new and reconstruction of existing lines,
discovering and repairing failures on utility
lines, determining the value of landscaped
construction land, etc.),

o owners of utility lines (registration of title on
utility lines in public registers — ownership
evidence, a Utility Lines Sheet is the main
document on utility lines and property rights
thereon), conditions for acquiring other
property rights, maintenance works, pre-
venting consequences caused by damage
made by the owners of (other types) of utility
lines laid along the same alignments or close
to the utility lines e.g. during repairs, recon-
struction, and the like)

e citizens (interruptions in the supply of energy
or services) due to damage to utility lines for
the reasons stated above.

As regards the current state of the RS utility lines
cadastre, in spite of the fairly good legal basis, the
RS Authority for Geodetic and Property Affairs
(RUGIP) has neither commenced the activities of
establishing the utility lines cadastre in all seg-
ments prescribed by the RS Law on Land Survey
and Cadastre nor has it started developing the
main designs. The activities currently undertaken
mainly concern surveying and mapping of the util-
ity lines, the development of survey studies, and
the collection of data (receiving the survey data)
by the authorized persons who are to deliver it
to the RUGIP (quality control of geodetic works,
compliance with the regulations) that is to issue
a certificate of the completed geodetic surveys
or impose measures for remedying deficiencies, if
any. The certificate of completed geodetic survey
is a precondition for issuing an operating license.
The RUGIP receives survey studies for all utility
lines built on the basis of the construction per-
mits, however, it does not collect any data on the
property rights holders with respect to such utility
lines. Documents that could be used for register-
ing such rights are not submitted with the survey
studies. In less developed regional units, no utility
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lines mapping (either analogue or digital) is per-
formed, but merely the collection of survey data.

When it comes to the FBiH, in June 2013, the FBiH
Government prepared the Preliminary Draft Law
on Surveying and Registration of Real Estate in
the Federation of BiH, the adoption of which is
still uncertain. This Preliminary Draft Law provides
for the Utility Lines Cadastre to be defined as a
compilation of technical records of overhead and
underground lines, consisting of: 1) utility lines
survey studies; 2) a set of underlying documents;
3) utility lines cadastre database, while the utility
line owners would be mainly required to keep and
maintain records on the utility lines they own and
to provide information on any changes thereon
to the competent authorities. The law that is cur-
rently in force is the Law on the Cadastre of Util-
ity Devices and it stipulates that the utility line
users must keep a record of the utility lines to the
extent and in manner that sustain their use. The
aforementioned law is not applied consistently
in all municipalities in the FBiH, that is, most of
the municipalities do not keep a cadastre of util-
ity devices. In the Sarajevo Canton, this area is
partially well-regulated owing to the fact that the
Sarajevo Canton Construction Institute, within its
line of responsibilities, keeps a cadastre of utility
installations (which includes underground, but
not overhead lines) that is up-to-date and con-
tains information about the owners.

RS and FBiH: OPEN ISSUE

e Harmonize the RS Law on Land Survey and
Cadastre and the FBiH Law on the Cadas-
tre of Utility Devices, as the latter should be
amended to include the records of the utility
line owners (Utility Lines Sheet);

o Involve relevant public stakeholders (minis-
tries, geodetic authorities, local self-govern-
ment units) in finding a solution to regulate
this area;

e  Find sources of funding (international orga-
nizations that have previously participated in
land registry planning projects in BiH).
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ENVIRONMENTAL PERMITS

INTRODUCTION

Environmental permits regulate the measures and
actions that can be applied in the manufacturing
process and are focused on the prevention of pol-
lution at the source, and better management of
natural resources.

When it comes to the practical aspects of issuing
environmental permits, in BiH, situation is more
than complex, especially taking into account
that legal provisions and standards prescribed
by the law are often not applied in practice; that
the FBiH and cantonal laws on environmental
protection are not harmonized; that the proce-
dures for renewing environmental permits upon
their expiration are either underdeveloped or
not established at all; that the practice of issuing
environmental permits varies from one canton to
another, and the like.

It should be noted that through continuous
improvements and investments made by foreign
investors, and through modernization and auto-
mating of the processes, new plants are being
built and changes are being introduced to the
operations of the existing ones with the aim to
reduce the negative impacts on the environment
while respecting the principles of sustainable
development.

An integrated approach supports and fosters a
sustainable, social, and economic development,
improves the quality of life of residents in the
municipalities, raises awareness and respect for
nature, which is of vital importance for the envi-
ronment, but also for long-term success of the
internal market.

DURATION OF THE ENVIRONMENTAL
PERMITS ISSUING PROCEDURE

FBiH: OPEN ISSUE

In the process of issuing environmental permits,
the public debates are non-transparent; the appli-
cations are processed slowly; the length of pro-
cedure depends on the territorial organization
of Bosnia and Herzegovina and the procedure
for obtaining an environmental permit, from the
moment of submitting an application to obtain-
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ing the permit, takes a very long time, i.e. several
months, which has a negative impact on investors
in technical and financial terms.

FBiH: RECOMMENDATION

It is essential that the call for public debate on
the action plan is reduced to the shortest period
possible, not exceeding 10 or 15 days (taking into
account the arrangements provided for in RS). We
recommend that the FBiH Government amends
the Rulebook on Licensing that is currently in
force, as soon as possible, in order to clearly define
the scope of the integrated environmental permit,
as well as the possibility of e-permits (electronic
permit) and to clearly define the procedure for
renewal of the existing environmental permits. In
terms of environmental permit, the issuing pro-
cedure should be shortened, as well as the pro-
cedure for obtaining approvals from the public
institutions (e.g. the FBiH Ministry of Environment
and Tourism, Water Agencies, etc.), because these
approvals are a precondition for obtaining urban
approval and construction permit, which slows
down the investment cycle.

DIFFICULTIES
STATE

IN ANALYSING ZERO

FBiH: OPEN ISSUE

Basis for any environmental research in a partic-
ular area must be a detailed analysis of the cur-
rent situation. Therefore, a detailed knowledge
of the zero state of the environment can serve as
the basis on which all future dealings could be
realistically based, correct conclusions regarding
the negative consequences made, and the neces-
sary measures of protection taken. Therefore it is
necessary to carry out a Study on pollution in the
zero state which determines the state of the envi-
ronment on the given location, a list of the source
points, and quantitative and qualitative charac-
teristics of waste streams (waste, noise, air emis-
sions, wastewater), showing the emission sites on
the map of the location. However, difficulties that
arise when analysing the zero state for the certain
areas are as follows: lack of data on emissions at
certain areas (municipalities, cantons); the prob-
lem of multiple emitters (legal entities) and the
lack of data on their impact on the location, the
lack of data on the share of individual emitters in
the overall emissions on the site, the lack of emis-
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sions stations for analysing air quality in popu-
lated areas.

FBiH: RECOMMENDATION

Since the operator’s action plan cannot be sub-
mitted without the aforementioned Study of pol-
lution in the zero state, the competent Ministry of
Environment and Tourism, through the competent
cantonal and local authorities, should take the
necessary measures to eliminate these obstacles,
in particular, urge the setup of a registry of pollut-
ants in the respective locations.

PUBLIC TENDER APPLICATIONS AT THE
ENVIRONMENTAL PROTECTION FUND

FBiH: OPEN ISSUE

From the public tender published by the FBiH
Environmental Protection Fund it is evident that
an applicant can only submit one project per pro-
gram. However, it is not clear what the reason for
this restriction could be, given that such a restric-
tion is not prescribed by the Rulebook on the pro-
cedure for announcing public tenders and select-
ing the beneficiaries of the FBiH Environmental
Protection Fund, the Rulebook on the criteria for
the evaluation of applications for funds i.e. pro-
grams, projects and similar activities of the Fund,
the Rulebook on the requirements to be met by
the beneficiaries of the FBiH Environmental Pro-
tection Fund or the Rulebook on the conditions
and manner of granting loans, credits or other
facilities of the Fund.

FBiH: RECOMMENDATION

We are of the opinion that the applicants invest-
ing major resources in the FBiH Environmental
Protection Fund should be allowed to submit mul-
tiple projects when applying within a programme
scheme.

ABOLISH FEES FOR OPERATORS MAIN-
TAINING EMISSIONS WITHIN LIMIT
VALUES

FBiH: OPEN ISSUE

The air pollutant fee is paid regardless of the fact
whether the emissions are inside or outside the
emission limit values. The Decree on the types of
fees and criteria for calculating air pollutant fees
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stipulates that only those liable for obtaining the
permit are required to pay the fee, based on the
above-mentioned criteria. The fee will not be
revoked in case that the emissions are below the
limit values. In EU countries, operators pay fees
only for the emissions exceeding the limit values,
i.e. for the amount of emitted pollutants exceed-
ing the limit (allowable) values prescribed by the
environmental permit.

FBiH: RECOMMENDATION

The Decree on the types of fees and criteria for
calculating air pollutant fees, should be amended
so that the operators are exempt from paying the
fees if it has been determined that the emissions
are within the limit values, i.e. the Decree should
be aligned with the EU legislation.

DEFINING LIMIT VALUES FOR EXISTING
PLANTS

FBiH: OPEN ISSUE

The regulations governing this area do not define
thelimitvaluesfortheexisting plants, i.e. the plants
that are currently at the stage of being adjusted to
the best available techniques and emission limit
values, and the deadlines for gradual emission
reduction and adjustment of the existing plants to
the best available techniques are very tight. Spe-
cifically, the Rulebook on limit values of pollutant
emissions into the air provides for specific dead-
lines for aligning the existing plants, which has
not been done since the release of the last White
Book. On the other hand, in 2013, a new Rulebook
on limit values for emissions into the air from
combustion plants was adopted to supersede the
Rulebook on limit values for emissions into the air
from combustion plants adopted back in 2005. In
this respect, it has been prescribed that the oper-
ators of the existing large combustion plants and/
or gas turbines can comply with the obligation
to reduce SO2, NOx and solid particles either by
applying the emission limit values laid down in the
Rulebook or by developing a Program for reducing
emissions of pollutants into the air or a combina-
tion of the these two approaches. Obviously, the
prescribed methods of fulfilling the requirements
are related to the requirements prescribed by the
new Rulebook. The new Rulebook defines the
emission limit values for new and existing com-
bustion plants.
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FBiH: RECOMMENDATION

The Rulebook on limit values of pollutant emis-
sions into the air should define the limit values
for the existing plants that do not fall under the
category of combustion plants. In addition, the
environmental permits should specify the limit
values applicable during the adjustment period
that should be somewhat milder compared to the
limits defined in the Rulebooks that apply to new
plants or the plants compliant with the best avail-
able techniques. It is necessary to define realistic
deadlines for the implementation of projects in
the field of environmental protection.

PROVIDING CLEARER DEFINITION OF
THE LEVEL OF OXYGEN IN THE WASTE
GASES

FBiH: OPEN ISSUE

The level of oxygen in the waste gases, which is
used to reduce the parameters down to Nm3, is
not defined in the relevant regulations, and due to
the lack of these data, itisimpossible to determine
the concentration of pollutants in the flue gases
unambiguously and perform a valid comparison
of emissions from different sources.

FBiH: RECOMMENDATION

The Rulebook on limit values of pollutant emis-
sions into the air should clearly define the level
of oxygen in waste gases, except for combustion
plants because the level of oxygen for these plants
is defined in the Amendments to the Rulebook on
limit values for emissions into the air from com-
bustion plants.

CLEARLY DEFINE THE DEVELOPER OF
THE WASTEWATER MONITORING PRO-
GRAM

FBiH: OPEN ISSUE

The Decree on conditions for discharging waste-
water into natural recipients and public sewer sys-
temsdefinesthe general parameters for the waste-
water quality, but no specific ones, for instance, in
the case of iron or steel production. The Decree
does not clearly define the entity responsible for
developing a Wastewater Monitoring Program or
the mandatory chapters of the Program which
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would identify the entity responsible for develop-
ing the Monitoring program.

FBiH: RECOMMENDATION

The entity responsible for the development of
the Wastewater Monitoring Program should be
clearly defined (whether authorized laboratories
or operators or both). In addition, it is necessary
to clearly define the chapters of the Wastewater
Monitoring Program with a focus on defining the
specific parameters that must be monitored for
discharged wastewater from specific technologi-
cal processes and plants.

LACK OF COHERENCE BETWEEN THE
RELEVANT GOVERNMENT INSTITU-
TIONS

FBiH: OPEN ISSUE

The lack of coherence between the competent
government institutions is a major issue. For
instance, environmental permit issued by the
competent FBiH ministry is not delivered ex officio
to the other government institutions, such as the
Water Agency and the Environmental Protection
Fund and the measures specified in the environ-
mental permit, as well as the deadlines for their
implementation are not compliant with the water
regulations.

FBIH: RECOMMENDATION

Improve the level of cooperation between the
competent government institutions and introduce
a system of sharing the environmental permits
and decisions ex officio with other relevant gov-
ernmental institutions.

INTRODUCTION OF CORRECTIVE IN-
CENTIVE COEFFICIENTS IN THE CASE
OF IMPLEMENTATION OF PROJECTS TO
REDUCE UNCONTROLLED EMISSIONS

FBiH: OPEN ISSUE

For the purpose of collecting the funds, which
could not be collected otherwise, and investing
them in the environmental and energy efficiency
projects and programs, the FBiH established the
Environmental Protection Fund to ensure the
basic mechanism for the implementation of such
projects and programs. The funds for financing
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projects, programs and other activities in the
field of environmental protection by the Fund, as
defined in Article 18 of the Law on Environmental
Protection Fund of the Federation of Bosnia and
Herzegovina are to be collected from the fees.

The unit fee and the corrective coefficient, as well
as the method of their calculation and payment
are prescribed by:

1. Rulebook on the method of calculation and
payment, and the deadlines for calculation
and payment of fees by air pollutants;

2. Decree on the types of fees and criteria for
calculating air pollutant fees.

The Decree prescribes corrective incentive factors
for calculating emissions from controlled sources
aiming to stimulate operators (pollutants) to
reduce emissions and environmental loads, and
to reduce the costs resulting from the payment of
these fees, i.e. to reduce the costs of rehabilitation
caused by air pollution. The amendments intro-
duced by the adoption of the Decree amending
the Decree on the types of fees and criteria for cal-
culating air pollutant fees (Official Gazette of FBiH,
107/14), in Article 3, read as follows:

“Asphalt plants and uncontrolled emissions from
the process of dry distillation of coal in coke ovens
shall be subject to an emission factor, i.e. the
mass of emitted pollutants shall be determined
by the mass output, so that in case of asphalt
plants it shall be 0.01% of solid particles (dust) in
relation to the total annual output, and in case of
uncontrolled emissions of coke ovens, it shall be
0.035% of solid particles (dust) in relation to the
total annual output of coke”; same as in Article 4.

In Article 6, paragraph 3, the words “from asphalt
plants” are followed by the words “and coke ovens
(for uncontrolled emissions)”, i.e. Article 6 of the
Decree on the types of fees and criteria for calcu-
lating air pollutant fees currently reads as follows:

“Notwithstanding paragraph 1, line 3 of this Arti-
cle, the amount of the annual fee for one ton of
solid particles (dust) from asphalt plants and coke
ovens shall be 2350 KM/t.”

Furthermore, uncontrolled emissions from coke
batteries are put in a more difficult position than
the uncontrolled emissions of asphalt plants
(emission factor of 0.01% for asphalt plants and
0.035% for coke plants). According to the Amend-
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ments to the Decree, the operator (pollutant), in
this case, of a coke plant, is being deterred with
the aim to reduce future investments in a signifi-
cant reduction of uncontrolled emissions, given
that the fees are directly dependent on their
annual output.

The projects defined in the best available tech-
niques (BATs) for these plants are the projects that
require major investments (where the investment
value of each such project exceeds 10 million EUR).

FBiH: RECOMMENDATION

It is necessary to introduce corrective incentive
coefficients that would apply in case of the imple-
mentation of projects aimed at the reduction of
uncontrolled emissions from coke batteries. When
defining corrective incentive coefficients, it is nec-
essary to take into account the overall reduction
of emissions from coke batteries, as well as the
value of investments.

CONSTRUCTION OF COLLECTORS AND
WASTEWATER TREATMENT PLANTS

FBiH: OPEN ISSUE

All those who release wastewater as a result of
their technological manufacturing processes are
subject to a legal requirement of its proper dis-
posal, i.e. they are required to ensure appropriate
wastewater treatment before it is discharged back
into the environment. In order to be operational,
companies/foreign investors in the Federation of
BiH must obtain a water permit from the compe-
tent Agency (Sava River Basin Agency and/or Adri-
atic Sea Watershed Agency).

To obtain the water permit, companies are
required to maintain biological wastewater treat-
ment in a satisfactory manner. In this regard,
some of the municipalities, at the local level, have
initiated a project that should be implemented by
2022 and refers to the wastewater disposal/biore-
mediation plants that would be connected to the
production plants of the companies that would,
then, pay for the wastewater treatment service
calculated per cubic meter. In the meantime, the
plants use chemicals trying to maintain the set
parameters or reduce them to allowable values.
However, the aforementioned system is only a
provisional solution that is not sustainable.
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Given that the municipalities have not yet pro-
vided wastewater collectors and treatment plants
to which companies need to be connected, the
standard practice is that the competent Agency
(Sava River Basin Agency) requires each com-
pany to have a wastewater treatment plant. Such
plants represent large investments for the compa-
nies, whilst it has been anyway planned to build
municipal wastewater treatment plants to which
the companies will be eventually connected.
It can thus be concluded that the plants con-
structed by the companies will become useless in
the end, while still being a large, but unnecessary
investment.

FBiH: RECOMMENDATION

As long as the municipalities do not implement
the wastewater disposal/bioremediation project
that entails the wastewater treatment plants to
which the companies’ production plants would
be connected and for which service they would be
charged per cubic meter of wastewater treated,
it is necessary that the Sava River Basin Agency
cooperates with the municipalities at the local
levelin orderto introduce a set of provisional mea-
sures and clear guidelines that would help compa-
nies to maintain the industrial wastewater values
at a satisfactory level, until such time as wastewa-
ter treatment plants and collectors are ensured
for the companies to connect to, all for the pur-
pose of releasing the manufacturing companies
of the obligation to build their own self-contained
wastewater bioremediation facilities.

It is also necessary to provide for certain incen-
tives specific to manufacturing industries, in order
to financially facilitate the process of obtaining
water permits in this sector generally. Bearing
in mind that potential investors are not able to
obtain information on investment opportunities,
licensing procedures, etc., it would be desirable to
improve the institutional access to all necessary
information related to the licencing processes,
responsible institutions/bodies and timeframes in
one place or in one institution at any level of gov-
ernment in BiH. Finally, it would be preferable to
consider advanced oxidation processes (i.e. those
that do not produce secondary waste, which rep-
resents their advantage over conventional treat-
ment methods), as an alternative solution to con-
ventional biological, physical and chemical meth-
ods of wastewater treatment.
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INCONSISTENCY OF THE REGULATIONS
GOVERNING THE ISSUANCE OF WATER
MANAGEMENT ACTS

FBiH: OPEN ISSUE

The issuance of water management acts (i.e.
preliminary water approval, water approval and
finally, water permit) is, generally, governed by
the FBiH Law on Waters and the Rulebook on the
Contents, Form, Requirements and Method of
Issuing and Keeping of Water Management Acts
(hereinafter, the FBiH Rulebook on Water Man-
agement Acts). The competences for issuing the
water management acts are divided between the
Federal and Cantonal authorities, i.e. two water
management agencies in the FBiH, on the one
hand, and the Cantonal ministries responsible for
issuing water management acts, on the other. The
division of competences for issuing water man-
agement acts between Entity and Cantonal levels
is based, inter alia, on the water categories. The
problem is reflected in the absence of a hierarchy
of regulations, i.e. in the fact that, in some cases,
the regulations of lower legal force (cantonal laws)
are not compliant with the regulations of higher
legal force (Entity laws). Furthermore, itis often the
case that the procedure for issuing water manage-
ment acts under the FBiH Law on Waters results
in the duplication of administrative procedure for
those plants and facilities for which an integrated
environmental permit - which also includes
water aspects, is to be issued by the FBiH Minis-
try of Environment and Tourism, which makes the
whole process of obtaining certain administra-
tive documentation required for a water permit,
even more difficult for the investors. In addition,
the issue of cooperation and regular exchange of
information between the institutions responsible
for issuing the permits and approvals across sev-
eral government levels in BiH is not legally regu-
lated, and accordingly, the communication takes
place on an ad hoc basis. Moreover, in practice,
several different permits, both cantonal and fed-
eral ones, need to be obtained within the same
industry branch for different plants and facilities
located on a single site, which are, then, subject to
different inspections.
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FBiH: RECOMMENDATION

It is necessary to harmonize the legislation on
issuing environmental permits between the Fed-
eration of BiH and its Cantons to align the require-
ments that need to be met for obtaining the envi-
ronmental permit and water management acts.
This harmonization of the legislation could also
be achieved through the issuance of an integrated
environmental permit covering two or more plants
or facilities managed by one or more operators
at a single site. Finally, although the responsible
institutions typically communicate in cases when
the law stipulates that an institution should obtain
an approval or opinion from another institution
before issuing a specific permit, establishing a
clear mechanism of communication between the
institutions at different government levels (i.e. the
cantonal ones and the Federal Ministry, and the
cantonal and federal inspectorates) would facili-
tate solving the identified problems, which have
been addressed on an ad hoc so far.

ENERGY
PERMITS

SECTOR-RELATED

GAS

The gas market in BiH is still in an early stage of
development, which means that BiH still does not
have a liberalized and regulated gas market. BiH
has no domestic production of gas, and it imports
gas to meet the domestic demands. The FBiH
has started implementing the regulations aimed
at the organization and liberalization of the gas
market in general, and the latest developments in
this sector refer to the planned adoption of a new
FBiH Gas Law which should govern the gas sector
in more detail. It is still unclear whether the new
law will actually be adopted, and if so, when.

The gas market in RS is mostly regulated by the
RS Gas Law governing the organization and oper-
ation, as well as the performance of business
activities in the natural gas sector in RS. Given
that the Regulatory Commission for Energy of RS
(RERS) is the authority responsible for regulating
gas-related operations in the RS, the regulations
issued by the RERS are also of importance.
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FBiH: OPEN ISSUE

The current regulations covering the area of gas
in the FBiH is contained in the Decree on organi-
zation and regulation of the gas industry sector.
Although the present Decree provides for the
licensing of gas supply to tariff customers, such
a license is not obtainable in practice. The same
applies to the performance of other energy-
related business activities in the gas sector (trans-
port, distribution, storage and operation of LNG
plants).

FBiH: RECOMMENDATION

Itis necessary to urgently adopt the FBiH Gas Law,
which will systematically regulate the functioning
of the gas sector in FBiH, and then, to pass the
relevant implementing regulations which would
further regulate the licensing requirements for
gas supply to tariff customers, performing other
energy-related business activities in the gas
sector, as it is has already been done in RS.

RS: OPEN ISSUE

Currently, the companiesregistered in FBiH cannot
apply for license to perform energy-related activi-
ties in the gas sector at RERS. The RERS’s Licens-
ing Rule, in essence, does not set such a restric-
tion, however, in practice, RERS does not issue
licenses to the companies headquartered in the
FBiH. Such companies are, basically, completely
precluded from engaging in the gas sector activi-
ties, particularly, gas trading, across BiH.

RS: RECOMMENDATION

It is necessary to allow the companies headquar-
tered in the FBiH to perform gas sector-related
business activities in RS.
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ELECTRICITY

The liberalization of the electricity market in
Bosnia and Herzegovina has started as of 1 Jan-
uary 2015 giving end users an opportunity to
choose the supplier and the terms and conditions
of electricity supply. The opening of the electric-
ity market occurred gradually, and the aim was to
create, maintain and develop competition among
participants in the electricity market. According
to Article 4, paragraph (1) and Article 8 of the Law
on Power Transmission, Regulator and System
Operator in BiH, the electricity market in Bosnia
and Herzegovina is a unigue economic space and
is based on free and equal access to the transmis-
sion network, following the principles of regulated
access and applicable directives of the European
Union.

The opening of the electricity market in Bosnia
and Herzegovina followed the schedule accord-
ing to which the status of an eligible customer was
granted to:

o all customers with annual consumption of
electricity exceeding 10 GWh, as of 1 January
2007.

o all customers with annual consumption of
electricity exceeding 1 GWh, as of 1 January
2008.

. all customers, except households, as of 1
January 2009.

o allelectricity customers as of 1 January 2015.

Any business entity registered in the Federation of
BiH that performs or wishes to perform activities
of production, distribution, supply or trade of elec-
tricity, is required to hold or obtain the appropri-
ate license issued by the Regulatory Commission
for Energy in FBiH (FERK). The procedure is carried
out in accordance with the FERK’s Licensing Rule.

At the same time, any legal person registered in
the RS, that performs or wishes to perform activi-
ties of production, distribution, supply or trade of
electricity, is required to hold or obtain the appro-
priate license issued by RERS. The procedure is
carried out in accordance with the RERS’s Licens-
ing Rule.

Alegal person who wishes to perform or performs
the activity of international electricity trade must
hold the appropriate license issued by the State
Electricity Regulatory Commission (DERK). The
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procedure is carried out in accordance with the
DERK'’s Licensing Rule.

The above procedures are associated with several
outstanding issues that need to be addressed in
the coming period to increase efficiency.

FBiH and RS: OPEN ISSUE

A significant portion of the prescribed licensing
requirements is not compliant with the actual
situation in practice, and some evidence of com-
pliance with the requirements laid down by the
aforementioned licensing regulations cannot
be submitted, as the electricity market has not
been fully liberalized yet, as it is provided for in
the said regulations. This results in legal dilem-
mas facing the applicants when preparing the
required documentation, and submission of a
large number of statements about the non-fulfil-
ment of the requirements laid down in the licens-
ing regulations.

FBiH and RS: RECOMMENDATION

We are generally of the opinion that there is a real-
istic need for amending and revising the above-
mentioned regulations on issuing licenses for
performing electricity/energy activities in order
to align them with the factual situation on the
market. This is particularly important in relation
to the requirements and criteria set out in these
regulations.

ISSUING PERMITS FOR THE CONSTRUC-
TION OF ELECTRICITY GENERATION FA-
CILITIES?

FBiH and RS: OPEN ISSUE

According to the World Bank Doing Business
2019 report, out of a total of 190 countries anal-
ysed, Bosnia and Herzegovina ranks 167 under
the “Dealing with construction permits” indica-
tor. The USAID Energy Investment Activity project
(USAID EIA) analysed the permitting processes for
the construction of electricity generation facili-

2 This recommendation comes from the USAID Energy
Investment Activity project that provided technical assis-
tance to the competent ministries of energy in improving
the permitting processes for construction of electricity
generation facilities. The Project activities have resulted
in a set of recommendations accepted by the entity
governments.
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ties and found out that more than 20 permits,
obtainable in more than 100 steps, were needed
for construction of this type of facility, and that, in
practice, the procedure could take more than five
years. Another problem for investors is the lack of
information on permitting/licensing procedures.

FBiH and RS: RECOMMENDATION

The competent institutions should start imple-
menting the activities aimed at improving the
licensing system at all levels of government in BiH.
The second step in this direction is the implemen-
tation of the recommendations made within the
activities pursued by the relevant ministries of
energy. Representatives of all permitting/licens-
ing authorities participated in these activities
and the technical assistance was provided by the
USAID EIA and GIZ ProRE projects. The activities
resulted in more than 100 recommendations that
have been accepted by the Entity governments®.
Among these recommendations, one of the key
ones for improving the efficiency of the licensing
system in both Entities has been the introduction
of the “e-permit” system, which allows the nec-
essary licenses/permits to be issued to investors
electronically.

3 Theanalysis and recommendations are available at the
following links:
https://www.usaideia.ba/wp-content/uploads/2018/10/
Final-Analysis-and-Recommendations-for-FBiH-Compi-
lation-local-6-27-18-final-1.pdf
https://www.usaideia.ba/wp-content/uploads/2018/10/
Final-Analysis-and-Recommendations-for-RS-Compila-
tion-local-8-24-18-final.pdf

CHAPTERS | PERMITS
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EXECUTIVE SUMMARY

OPEN ISSUE

RECOMMENDATION

RESPONSIBLE
INSTITUTION

CONSTRUCTION PERMITS

FBiH and RS

Inefficient system for process-
ing the permit applications

FBiH and RS

Extensive documentation re-
quired for issuing urban and
construction approvals

FBiH and RS

Inadequate cooperation of
the state/federal administra-
tive authorities - the approv-
als of which are required for
obtaining construction per-
mits, with state-owned/public
companies

FBiH and RS

Ambiguity related to the pay-
ment of the fees for the usage
of construction land in the
FBiH and RS

FBiH
Selection of committee for
technical acceptance of build-

ing
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Introduce a mechanism in the relevant laws/regula-
tions that willimprove the efficiency of local self-gov-
ernment units in terms of dealing with the applica-
tions in such a way that, if they fail to respond to an
application within the legally prescribed deadline,
they are required to report on the delay to the line
ministry, or otherwise, the “silence” of the adminis-
tration will be deemed an approval thereof.

Reduce the amount of documentation required in
the process of issuing permits. With respect to the
approvals that are to be obtained in the process of
issuing permits for a single site, their validity period
should be extended, especially if there is no commu-
nal infrastructure in the area concerned.

Establish a system under which the Entity govern-
ments will be responsible for maintaining and updat-
ing the central database containing infrastructure
blueprints, while the lower government levels would
be required to submit and update these data, so that
the central database reflects the changes occurring
on the ground, with the possibility to seek informa-
tion from the entity governments when dealing with
the applications.

In RS, speed up the process of harmonizing the ca-
dastral with the land-registry records and resolve
the issue of state property.

Insist on harmonizing the provisions of relevant laws
at the level of FBiH and RS, cantons and municipali-
ties, in formal and substantive terms, and provide a
clarification on when, how and who is required to
pay the fee, and what the exception cases are.

In the FBiH, amend the Law on Construction Land
in line with the FBiH Constitutional Court’s judge-
ment declaring the requirement to pay the fee for
using urban construction land (annuities) unconsti-
tutional.

The FBiH should introduce a requirement of submit-
ting a list of legal entities or individuals authorized
to perform technical acceptance, who would be se-
lected on the basis of a public competition and give
the applicant right to choose. This proposal aims to
increase efficiency and facilitate the evaluation.

Municipalities in the FBiH

Municipalities in RS

Municipalities in the FBiH
FBiH Ministry of Physical
Planning

Municipalities in RS

RS Ministry of Spatial
Planning, Civil Engineering
and Ecology

Responsible State and
FBiH authorities

Public enterprises in FBiH
and RS

FBiH Ministry of Physical
Planning

FBiH Government
FBiH Parliament

RS Ministry of Spatial
Planning, Civil Engineering
and Ecology

RS Government

RS National Assembly

FBiH Ministry of Physical
Planning
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OPEN ISSUE

RECOMMENDATION
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RESPONSIBLE
INSTITUTION

FBiH and RS

Telecommunication
structure utility charges

infra-

FBiH and RS
Utility Lines Cadastre

Abolish the utility charges at the municipalities that
have prescribed them, as it leads to the withdrawal
of investors from those municipalities. All utility
charges should be clearly specified in the process of
issuing construction permits to enable investors to
have a clear financial picture before commencing a
construction project. Imposing utility charges sub-
sequently exposes investors to the costs that have
not been envisaged at the beginning of the invest-
ment, which is unacceptable.

e Harmonize the RS Law on Land Survey and
Cadastre and the FBiH Law on the Cadastre of
Utility Devices, as the latter should be amended
to include the records of the utility line owners
(Utility Lines Sheet);

e Involve relevant public stakeholders (ministries,
geodetic authorities, local self-government
units) in finding a solution to regulate this area;

e Find sources of funding (international organiza-
tions that have previously participated in land
registry planning projectsin BiH).

e Municipalities in the FBiH

e Municipalitiesin RS

e FBiH Ministry of Physical
Planning

e FBiH Government
e FBiH Parliament

e RS Ministry of Spatial
Planning, Civil Engineering
and Ecology

e RS Government

e RS National Assembly

ENVIRONMENTAL PERMITS

FBiH
Duration of the environmental
permits issuing procedure

FBiH
Difficulties in analysing zero
state

FBiH
Public tender applications at

the Environmental Protection
Fund

FBiH

Abolish fees for operators
maintaining emissions within
the limit values

Reduce the call for public debate on the action plan
to the shortest period possible, not exceeding 10 or
15 days.

Amend the Rulebook on Licensing that is currently
in force, in order to clearly define the scope of the
integrated environmental permit, as well as the pos-
sibility of e-permits; and clearly define the procedure
for renewal of the existing environmental permits.

Due to the lack of information on emissions in cer-
tain areas, difficulties arise in the implementation
of the Study on pollution in the zero state. Since the
operator’s action plan cannot be submitted without
the Study of pollution in the zero state, the compe-
tent ministry should take the necessary measures
to eliminate these obstacles, in particular, urge the
setup of a registry of pollutants in the respective lo-
cations.

The applicants investing major resources in the Fund
should be allowed to submit multiple projects when
applying within a programme scheme.

Amend the Decree on the types of fees and criteria
for calculating air pollutant fees, so that the opera-
tors are exempt from paying the fees if it has been
determined that the emissions are within the limit
values, i.e. align the Decree with the EU legislation.

e FBiH Government

o FBiH Ministry of
Environment and Tourism

o FBiH Ministry of
Environment and Tourism

e FBIiH Environmental
Protection Fund

o FBiH Ministry of
Environment and Tourism
e FBiH Government
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OPEN ISSUE

RECOMMENDATION

RESPONSIBLE
INSTITUTION

FBiH
Defining limit values for exist-
ing plants

FBiH

Providing clearer definition
of the level of oxygen in the
waste gases

FBiH

Clearly define the developer
of the wastewater monitoring
program

FBiH
Lack of coherence between

the relevant government insti-
tutions

FBiH
Introduction of corrective in-
centive coefficientsin the case
of implementation of projects
to reduce uncontrolled emis-
sions

FBiH
Construction of collectors and
wastewater treatment plants

28

The Rulebook on limit values of pollutant emissions
into the air should define the limit values for the ex-
isting plants that do not fall under the category of
combustion plants. In addition, the environmental
permits should specify the limit values applicable
during the adjustment period that should be some-
what milder compared to the limits defined in the
Rulebooks that apply to new plants or the plants
compliant with the best available techniques

The Rulebook on limit values of pollutant emissions
into the air should clearly define the level of oxygen
in waste gases, except for combustion plants be-
cause the level of oxygen for these plants is defined
in the Amendments to the Rulebook on limit values
for emissions into the air from combustion plants.

The entity responsible for the development of the
Wastewater Monitoring Program should be clearly
defined (whether authorized laboratories or opera-
tors or both). In addition, it is necessary to clearly
define the chapters of the Wastewater Monitoring
Program with a focus on defining the specific pa-
rameters that must be monitored for discharged
wastewater from specific technological processes
and plants.

Improve the level of cooperation between the com-
petent government institutions and introduce a sys-
tem of sharing the environmental permits and de-
cisions ex officio with other relevant governmental
institutions.

It is necessary to introduce corrective incentive co-
efficients in case of the implementation of projects
aimed at the reduction of uncontrolled emissions
from coke batteries. When defining corrective incen-
tive coefficients, it is necessary to take into account
the overall reduction of emissions from coke batter-
ies, as well as the value of investments.

Pending the implementation of the municipal waste-
water treatment projects and the construction of
plants to which manufacturing plants would be
connected, it is necessary that the Sava River Basin
Agency cooperates with the municipalities at the
local level in order to introduce a set of provisional
measures and clear guidelines that would help com-
panies to maintain the industrial wastewater values
at a satisfactory level, all for the purpose of releasing
the manufacturing companies of the obligation to
build their own self-contained wastewater bioreme-
diation facilities.

FBiH Ministry of
Environment and Tourism

FBiH Ministry of
Environment and Tourism

FBiH Government

FBiH Ministry of
Environment and Tourism

FBiH Ministry of
Environment and Tourism

Sava River Basin Agency

Municipalities in the FBiH
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OPEN ISSUE

RECOMMENDATION
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RESPONSIBLE
INSTITUTION

FBiH
Inconsistency of the regula-

tions governing the issuance
of water management acts

It is necessary to harmonize the legislation on issu-
ing environmental permits between the Federation
of BiH and its Cantons to align the requirements that
need to be met for obtaining the environmental per-
mit and water management acts. This harmoniza-
tion of the legislation could also be achieved through
the issuance of an integrated environmental permit
covering two or more plants or facilities managed by
one or more operators at a single site.

o FBiH Ministry of
Environment and Tourism
e FBiH Government

e Cantonsin FBiH

ENERGY SECTOR-RELATED PERMITS

FBiH

Although the Decree on orga-
nization and regulation of the
gas industry sector provides
for the licensing of gas sup-
ply to tariff customers, such
a license is not obtainable in
practice.

RS

The companies registered in
FBiH cannot apply for license
to perform energy-related
activities in the gas sector at
RERS. Although the RERS’s
Licensing Rule does not set
such a restriction, in practice,
RERS does not issue licenses
to the companies headquar-
tered in the FBiH.

FBiH and RS

A significant portion of the
prescribed licensing require-
ments is not compliant with
the actual situation in prac-
tice, which results in legal di-
lemmas facing the applicants.

FBiH and RS

Issuing permits for the con-
struction of electricity genera-
tion facilities

It is necessary to urgently adopt the FBiH Gas Law,
which will systematically regulate the functioning of
the gas sector in FBiH, and then, to pass the relevant
implementing regulations which would further regu-
late the licensing requirements for gas supply to tar-
iff customers, performing other energy-related busi-
ness activities in the gas sector, as it is has already
been donein RS.

It is necessary to allow the companies headquar-
tered in FBiH to perform gas sector-related business
activities in RS.

Amend the relevant regulations on issuing licenses
for performing electricity/energy activities in order
to align them with the factual situation on the mar-
ket. This is particularly important in relation to the
requirements and criteria set out in these regula-
tions.

The competent institutions should start implement-
ing the activities aimed at improving the licensing
system at all levels of government in BiH. Implement
the recommendations made within the activities
pursued by the relevant ministries of energy, among
which one of the key ones for improving the efficien-
cy of the licensing system in both Entities has been
the introduction of the “e-permit” system, which al-
lows the necessary licenses/permits to be issued to
investors electronically.

o FBiH Ministry of Energy,
Mining and Industry

e FBiH Government

o FBiH Parliament

o RS Regulatory
Commission for Energy
(RERS)

o State Electricity
Regulatory Commission
(DERK)

e FBiH Regulatory
Commission for Energy
(FERK)

o RS Regulatory
Commission for Energy
(RERS)

e FBiH Ministry of Energy,
Mining and Industry

e Municipalities in the FBiH

e RS Ministry of Industry,
Energy and Mining

e Municipalities in RS
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ENERGY SECTOR

ENERGY EFFICIENCY

INTRODUCTION

BiH has abundant energy resources and is one
of the few Balkan countries that exports electric-
ity, however, the supply of electricity from these
resources is not sustainable. Due to inefficient uti-
lization, electricity consumption increases, while
coal and fossil fuels generally cause enormous
air pollution. However, in BiH, the specific energy
consumption, both thermal and electrical, is very
high. According to the latest available data, almost
20% of gross national income in BiH is spent on
energy, which is, compared to 6.1% in the US or
4.75% in EU countries, a really high percentage.

Energy efficiency entails a series of measures that
are taken in order to reduce energy consumption,
save costs and reduce CO, emissions, without
affecting working and living conditions. In Sep-
tember 2015, the UN General Assembly defined
a set of comprehensive UN Sustainable Develop-
ment Goals 2030 at the global level. These goals
were adopted by 193 member states, including
BiH.

The EU has highlighted energy efficiency as one of
the key tools to achieve the Sustainable Develop-
ment Goals. For this reason, an energy develop-
ment strategy has been developed, making the EU
a world leader in the fight against climate change.
The key target of the EU 2030 climate and energy
framework involves 40% cuts in greenhouse gas
emissions (from 1990 levels). This implies that the
share of renewable energy in the whole EU is at
least 27%.

By signing the Treaty establishing Energy Commu-
nity and the Stabilization and Association Agree-
ment, BiH has assumed the obligation to align its
legislation with the EU laws, and adopt EU direc-
tives and standards in the field of energy. Owing to
this, a number of thermal insulation projects have
been launched in the BiH building sector lately,
with the goal of increasing energy efficiency. This
is a good trend that certainly needs to continue.

However, what about the industry?
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It has been established that there are small and
medium enterprises in BiH that are capable of
implementing energy efficiency measures. Some
of these enterprises have already defined their
commitments in the sense of meeting the 2010
sustainable development goals. Unfortunately,
one of the major obstacles to implementing
these measures on a larger scale, especially under
public-private partnership schemes, is the lack of
financial resources and the failure to comply with
the adopted legislation governing this area.

This primarily refers to the development of poten-
tials in the use of alternative fuels in the indus-
tries that are major consumers of heat energy
(cement industry, metallurgical industry, thermal
power plants, etc.). In these industries, there are
tremendous possibilities for replacing fossil fuels
with energy from waste, which directly contrib-
utes to the rational, responsible and efficient use
of energy sources, with an enormous reduction in
greenhouse gas emissions.

Significant attention will have to be devoted to
this area of energy efficiency in the future, in order
to provide prerequisites (political, financial, tech-
nological and all other) for the mass use of alter-
native fuels as the sources of thermal energy.

LEGAL FRAMEWORK FOR THE IMPLE-
MENTATION OF MEASURES TO IN-
CREASE ENERGY EFFICIENCY IN LINE
WITH THE EU STANDARDS

FBiH: OPEN ISSUE

The FBiH Law on Energy Efficiency was adopted
in 2017, with the aim of achieving the goals of sus-
tainable energy development: reducing adverse
environmental impacts, increasing energy secu-
rity, meeting end-consumer energy needs and
fulfilling international commitments undertaken
by BiH in terms of reducing greenhouse gas emis-
sions by implementing the energy efficiency mea-
sures in final consumption.

Although more than a year has passed since the
adoption of the Law, according to our knowl-
edge, no subordinate legislation related to it has
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been adopted yet. The deadline for preparing
and adopting subordinate legislation is usually six
months after the law has been adopted. Without
such implementing regulations, the FBiH Energy
Efficiency Act cannot be adequately enforced, and
thus, it cannot be applied by the interested par-
ties. As a consequence, there is no legal frame-
work in BiH to adequately implement the mea-
sures to increase energy efficiency in line with EU
standards.

FBiH: RECOMMENDATION

It is necessary to create the required legal, regula-
tory and institutional environment for the imple-
mentation of energy efficiency measures. The
competent ministries (FBiH Ministry of Energy,
Industry and Mining, FBiH Ministry of Physical
Planning) that have participated in the Law draft-
ing process must urgently adopt the necessary
implementing regulations, in order to make the
FBiH Law on Energy Efficiency effectively enforce-
able. Currently, we have this law merely as a fulfil-
ment of one of the obligations of BiH as a signatory
to the Treaty establishing the Energy Community.

USE OF ALTERNATIVE FUELS IN CEMENT
INDUSTRY

FBiH: OPEN ISSUE

The issue of the existing legislation inadequacy
when it comes to the use of alternative fuels in
industry is reflected in the fact that the FBiH Law
on Waste Management, as well as its 2017 amend-
ment, provides for the introduction of specific
waste categories, such as, for example, packaging
waste, automotive tires, used oils, etc., whereas
there are no implementing regulations governing
the manner in which the above-listed waste cat-
egories, as well as municipal and industrial waste,
should be used to produce alternative fuels known
as RDF (Refuse Derived Fuel) or SRF (Solid Recov-
ered Fuel). The existing Rulebook on the Require-
ments for the Operation of Waste Incineration
Plants has defined the methods for waste disposal
(incineration), as alternative fuel in industry and
the requirements that need to be fulfilled in order
to incinerate waste in an environmentally friendly
and safe manner, however, the link between the
waste collection process and the waste incinera-
tion process is missing, and that is the preparation
of waste for incineration.

CHAPTERS | ENERGY SECTOR

Thus, the existing legislation, although insisting
on closing the so-called urban waste dumps and
waste disposal at so-called regional sanitary land-
fills (such as the landfills in Sarajevo and Zenica),
has not provided for the necessary preconditions
for sanitary landfills and similar public utilities to
be transformed into plants (MBT plants) where
mechanical and biological treatment of primar-
ily municipal waste will be carried out and where
a product called RFD/SRF will be produced from
waste for the purpose of its subsequent use as
alternative fuel in the industry (especially, cement
industry).

FBiH: RECOMMENDATION

Industriesin the EU countries are certainly inclined
towards using alternative fuels — waste, which is, in
turn, generates a number of benefits: reducing the
amount of waste at landfills, reducing the use of
fossil fuels as a non-renewable natural resources
(primarily coal which companies mainly import
due to the low calorific value of BiH coal), reduc-
ing greenhouse gas emissions (primarily CO,), and
making significant savings for businesses.

Some factories in BiH have obtained a license to
use alternative fuels, but are still facing the prob-
lem of procuring such fuels and the lack of MBT
plants (Mechanical Biological Treatment Plants in
BiH), and are therefore compelled to import waste
from EU countries.

The Federal Ministry of Environment and Tourism
should undertake to implement the adopted set
of energy efficiency and waste management reg-
ulations (which implies the so-called integrated
approach and the closure of urban landfills), and
work on public promotion and awareness raising
on the benefits of using alternative fuels in indus-
try. At present, waste in FBiH is largely disposed at
the so-called urban landfills (which are, in effect,
illegal), while it should be disposed on the regional
landfills. The regional sanitary landfills should
become municipal waste treatment facilities (MBT
plants), which would launch a new product (RDF/
SRF) on the BiH market that already has a reliable
customer.
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STIMULATING POWER GENERATION
FROM RENEWABLE ENERGY SOURCES

(1) FBiH: OPEN ISSUE

In the FBiH, the problem is the non-compliance
of the Decree on Stimulating Power Generation
from Renewable Energy Sources and in Efficient
Cogeneration Facilities with the FBiH Law on
Use of Renewable Energy Sources and Effective
Cogeneration. Specifically, the Decree stipulates
that the status of a potentially privileged and privi-
leged electricity producer entitled to conclude a
contract for the purchase of electricity at guaran-
teed prices can also be acquired for a part of the
installed power that fits into dynamic quotas for
that type of plant. Such a provision is contrary to
the provision of the Law stipulating that the status
of a privileged producer can only be obtained if
the entire installed power of the plant generating
electricity from renewable sources fits into the
dynamic quota scheme.

(1) FBiH: RECOMMENDATION

An amendment to the FBiH Law on Use of Renew-
able Energy Sources and Effective Cogeneration
is required in order to enable encouraging power
generation and sale at guaranteed prices for only
a part of the planned power generation, i.e. the
part that fits into free dynamic quotas, as provided
for in the RS Law on Renewable Energy Sources
and Efficient Cogeneration and the RS Rulebook
on Stimulating the Production of Electricity from
Renewable Sources and Efficient Cogeneration.

(1) FBiH: OPEN ISSUE

The FBIH Law on Use of Renewable Energy
Sources and Effective Cogeneration has deter-
mined a possibility of the qualified electricity
producers to conclude the power purchase agree-
ment at the reference price. The standard model
of such contract, which has been established by
the Operator for Renewable Energy Sources and
Efficient Cogeneration of FBiH, envisages an obli-
gation of its annexation in the event of change of
the reference price. The reference price is in prin-
ciple determined on annual basis and calculated
in accordance with the Rulebook on Methodology
for Determination of Reference Price of Electricity
adopted by the FERK. Such standard model of the
agreement and the fact that the reference price
changes on the annual basis can not be consid-
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ered as a bankable agreement on basis of which
the banks will provide the necessary funds for the
construction of a production plant using renew-
able energy sources, since the purchase of elec-
tricity is not predictable in the financial sense.

(1) FBiH: RECOMMENDATION

In order for power purchase agreement to be con-
sidered bankable the FBiH Law on Use of Renew-
able Energy Sources and Effective Cogeneration
should envisage that the amount of the reference
price should be fixed during the validity of the
power purchase agreement at the reference. An
alternative possibility is that the Law and the Rule-
book on Methodology for Determination of Ref-
erence Price of Electricity should determine the
minimum amount of the reference price at which
electricity can be purchased from qualified elec-
tricity producers. Only in those cases the security
and reliability of return of the investment in accor-
dance with the concluded power purchase agree-
ment at the reference prices can be ensured.

PETROLEUM PRODUCTS
INTRODUCTION

Aligning energy legislation with the latest global
market trends is still one of the key issues and of
great importance for enabling the BiH market par-
ticipants to become more competitive by improv-
ing their products and services, and to achieve
a better economic position. The comments and
guidelines provided in the last White Book edition
2015/2016 are unfortunately still up-to-date to
a large extent, although we welcome and recog-
nize the efforts made by the official institutions to
introduce the necessary and desirable practices
in this area. However, even after the three-year
period, the major issues in the petroleum prod-
ucts market have not been resolved, such as the
issue of petroleum products additization, which
is still regulated by the extremely confusing pro-
vision of Article 32 of the FBiH Law on Petroleum
Products, which leaves room for the interpreta-
tion that additivized fuel is forbidden. Further-
more, the issue related to the compensation for
petroleum products monitoring services has not
been resolved either, meaning that the inspection
authorities are still imposing disproportionately
high sampling costs, while setting the price of
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services by an agreement which is contrary to all
competition rules.

As the importance of petroleum products is
extremely high, we reiterate that the specific leg-
islative reforms should be urgently implemented
and finalized in order to align the state and entity
regulations with European legislation and interna-
tional standards, all with a view to prosperity and
elimination of legal insecurity for both the local
community and foreign investors.

INCONSISTENCY OF THE LEGISLATION
AT THE ENTITY AND STATE LEVEL

BiH and FBiH: OPEN ISSUE

The key focus is on amending certain provisions in
the following legislation:

. Decision on the Quality of Liquid Petroleum
Fuels (Decision on quality)

e« Law on Petroleum Products of FBiH (Law)

e Rulebook on Determining the Quality of
Liquid Petroleum Fuels (Rulebook on quality)

e Rulebookon Licensing for performing energy
activities in the sector of the oil industry
(Rulebook on licencing)

o DecisiononObligatoryApplication of Domes-
tic Preferences (Decision on Preferences)

. BAS EN 228 and BAS EN 590 set of standard
(Standards)

Labelling of petroleum products on the FBiH
market is governed by the above-listed regula-
tions. However, none of the above-listed regula-
tions specifies, or provides for specifying which
of the regulations should be given priority in the
application, and due to the differences in the pre-
scribed methods of labelling, the application of all
regulations at the same time is not possible.

Article 5a) of the Decision on quality sets out the
labels for liquid petroleum fuels, i.e. it requires
“the method of labelling liquid petroleum fuels
to be compliant with the titles provided for in the
Standard, while the Rulebook on quality, unlike the
Decision on quality, prescribes mandatory labels
that must be displayed on every fuel dispenser.
Specifically, the Rulebook on quality has made
a difference in terms of labelling fuel dispensers
by obligatory introduction of additional labels
related to the content of sulphurin fuel - “ppm” (50
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ppm or 10 ppm), which is contrary to, or different
from the provision set out in the Decision, the Law
and the Standard prescribing the label for diesel
fuels without specifying the content of sulphur in
the fuel (CN reads: DIZEL BAS EN 590).

Since the transitional and final provisions of the
Rulebook on quality do not specify whether the
Rulebook or the Decision on quality should pre-
vail, the effectiveness of the Law on quality and
the Rulebook on quality resulted in problems in
the application and practice, because these pro-
visions have been interpreted differently by the
FBiH inspectors and the businesses in the energy
sector. The inconsistency of the legislation at the
state and entity level opens up the possibility of
arbitrary interpretation of the laws by the inspec-
tion authorities, which may result in a financial
burden for businesses in the energy sector due to
colliding legislation.

BiH and FBiH: RECOMMENDATION

In order to eliminate the described collisions in the
legislation, the competent authorities at the state
level should, above all, adopt a new Decision on
the quality of liquid petroleum fuels in BiH that
will be compliant with the international standards,
current market trends and the development of
petrochemical and petroleum industry. After reg-
ulating this area at the state level, it will be neces-
sary to harmonize the entity-level legislation with
the Decision on the quality of liquid petroleum
fuels, in order to create a single BiH market. It is
essential that the Decision on quality provides for:

o Import / marketing / labelling of high octane
petroleum products / high-quality fuels

e Import / marketing / labelling of additivated
petroleum products

o Marketing of a wide range of petroleum
products

o  Labelling of petroleum products with their
commercial namesin addition to the manda-
tory labels prescribed by the Standards.

PETROLEUM PRODUCTS LABELLING

BiH and FBiH: OPEN ISSUE

The provisions of the Decision on quality and the
Rulebook on quality require labels for liquid petro-
leum fuels that do not follow the current market
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trends and the development of petrochemical
and petroleum industry, as these regulations do
not provide for distinctive labelling of high-quality
fuels or additivated liquid petroleum products
(gasoline and diesel) at all. The businesses in the
energy sector primarily face the issue of an out-
dated Decision on quality that can be interpreted
as stipulating that the fuel label and its trade
name/mark are one and the same. Due to the fail-
ure to make a distinction between fuel labels and
fuel names, the situation on the market is as such
that fuel of different quality is marketed under the
same name (Diesel 4 and Diesel 5).

Namely, Article 5a) of the Decision on quality pre-
scribes the labels for liquid petroleum products
restrictively, which makes it impossible for the
energy sector businesses to market high-octane
petroleum products, gasoline and diesel fuels
with and without additives at the petrol stations at
the same time, because they must use the same
label for all of them, which in practice, inhibits the
marketing of both products.

The Qil Price Change (OPC) Request Form, which
is submitted to the FBiH Ministry of Trade cannot
contain a different price for the same petroleum
product label, and the trade name of petroleum
products must not be used as an indicator of
the product’s distinctiveness. In this way, for-
eign energy operators are forced to market their
high-quality/high-octane additivated petroleum
product as a product of standard quality, thereby
misleading consumers and energy operators
who wish to sell high-octane products and addi-
tivated fuels on the market, and being deprived
the opportunity to offer a wide range of products,
while the improved quality of their product is
simply not recognized in local laws.

In the Western European countries practice,
developing high-quality fuels is desirable, espe-
cially given that such fuels are mostly environmen-
tally-friendly types of fuels. Foreign investors are
mainly oriented towards the production of high
quality fuels and in this way the doors are clos-
ing for them because they have to bounce back
and produce the type of fuel that may no longer
be produced in their home countries in order to
adjust to the (lower) standards. The applicable
legislation restricts the companies to sell only the
products the labels of which are prescribed by the
law, while completely ignoring the product qual-
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ity. Putting an emphasis on the fuel label or its
trade name, instead on the fuel quality, restricts
the growth and competitiveness of the partici-
pants in the market of petroleum products.

BiH and FBiH: RECOMMENDATION

First of all, it is necessary to adopt a new Decision
on the quality of liquid petroleum fuels in BiH at
the state level, with the aim of creating a single BiH
market, which will be compliant with the interna-
tional standards and will not contain restrictive
provisions, and with which the entity level regula-
tions should be harmonized.

AMENDMENTS TO THE FBIH LAW ON PE-
TROLEUM PRODUCTS

FBiH: OPEN ISSUES

Following the entry into force and beginning of
implementation of the Law, energy operators in
FBiH faced a number of challenges in the area of
petroleum products sale. Namely, due to restric-
tive and/or ambiguous provisions of the Law, for-
eign investors have been put in a worse/unequal
position in FBiH entity in relation to the competi-
tors, as well as in relation to petroleum product
sellers in the other BiH entity - RS, which has ulti-
mately resulted in legal uncertainty.

a) Petroleum products additization

The largest problem for the foreign investors is the
provision of Article 32, paragraph 4 imposing ban
on the use of additives to improve the fuel param-
eters. Specifically, the provision is not sufficiently
clear, i.e. it does not make the necessary distinc-
tion between the uncontrolled fuel manipulation
by the importers and/or energy operators - par-
ticipants in the retail and wholesale of petroleum
products and the controlled additizing of fuels in
the production process. It is necessary to amend
the provisions so as to make a clear distinction
between the controlled production of high-qual-
ity petroleum products and the uncontrolled
manipulation in this matter. The introduction of
this ban has mostly affected the consumers, who
are denied the opportunity to buy high-quality
fuel with improved performance characteristics
(referring to engine output and preservation,
reduction of consumption, engine cleaning and
numerous other performance characteristics
that can be improved by additizing fuels), which
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is also subject to quality assurance issued by the
refineries where the fuel is produced and all other
accompanying certificates. The legislation gov-
erning petroleum products in RS does not contain
this limiting provision, and therefore, the energy
undertakings operating in this BiH entity do not
face this problem.

b) Stamp duty for setting up oil reserves

Another very important issue that came as a
result of this Law is the requirement to pay the
petroleum product fees in the amount of 0.01 KM/
litre of petroleum products. In this regard, Arti-
cle 30 of the Law stipulates that in case the tax-
payer is a retailer of petroleum products, such a
retailer must include the tax in the fiscal invoice
as an addition to the retail price, which already
includes all indirect taxes (customs, excise, road
and highway tolls, value-added tax), thus avoid-
ing the possibility to include this tax in the base
for calculation of VAT. However, despite the above
legal provisions, energy operators that were sub-
ject to inspections by the ITA were fined in such
a way that they had to pay additional amount of
VAT on the accrued and paid taxes. Charging this
additional VAT amount arising from the taxes for
setting up oil reserves, which was imposed by the
inspectors during the VAT inspection performed
at the energy operators, is contrary to the princi-
ple of legality and causes legal uncertainty in the
operations of the taxpayers operating in compli-
ance with the applicable laws and other relevant
regulations. These actions directly burden the
operating costs of the foreign investors, given that
the sums paid by order of the ITA have not been
charged to customers.

¢) LPGtrading

Definition of the term “LPG Trading” set out in
Article 2 of the Law on Petroleum Products refers
only to trading LPG bottled gas. It is necessary to
clarify how the LPG wholesale is to be treated if
not sold in bottles. According to current legisla-
tion, the requirements for obtaining a license to
trade in LPG is to be issued if an energy operator
either owns or leases a storage with the capacity
of 150 m3 (in a single or several storage facilities)
for the purpose of LPG trading, and provided that
it owns at least one LPG tank car. The transpor-
tation of petroleum products can be carried out
only by carriers licensed in the FBiH (whose core
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business activity must be the transport of petro-
leum products).

d) Monitoring companies and monitoring of
petroleum products

The Law defines monitoring of the quality and
quantity of petroleum products. The Law explic-
itly prohibits the appointment of the accredited
monitoring companies by the energy operator,
thus ruling out any competition between the
monitoring companies. In addition, the Law does
not define the compensation for monitoring ser-
vices rendered by an inspection authority or the
compensation ceilings per sample, and there-
fore, given the fact that energy undertakings have
no influence on the selection of the inspection
authorities, the inspection authorities have the
possibility to arbitrarily set disproportionately
high fees for their services. In fact, the monitoring
feesareimposed by the monitoring companies on
the basis of an agreement concluded contrary to
the BiH Law on Competition.

Given that sampling is carried out by an accred-
ited inspection authority in any case, it is abso-
lutely unacceptable that the legislator deprives
the energy operators of the possibility to select
a monitoring company that turns out to be eco-
nomically the best contractual partner selected
on the basis of a tendering procedure. Similarly,
the current monitoring method implies that the
arbitrary sample is to be kept by the inspection
authority, while sealed unilaterally, i.e. by the
same inspection authority. According to the Stan-
dards, it would be necessary to allow the operator
to affix its seal on the arbitrary sample, as such a
procedure would ensure integrity, transparency
and security in terms of the representativeness
thereof. For this reason, it is necessary to ensure
bilateral sealing.

When it comes to fuel sampling, the Law refers to
the Decision on quality and Monitoring Program,
which makes it extremely complex and unclear.
The law does not define “the number of samples’,
nor does it specify the sampling method for the
purpose of quality compliance control. It is there-
fore necessary to make the provisions of this Law
clearer and more precise. Straightforwardness
and accuracy can only be achieved by amending
the Decision on quality of liquid fuels at the state
level, as certain ambiguities in determining the
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number of samples of petroleum products would
be thus eliminated.

A further problem is disproportionately frequent
and extensive sampling, without the possibility to
object to the sampling number prescribed by the
Program of the FBiH Ministry of Energy, Mining and
Industry. The scope of sampling activities should
be defined based on a set of transparent criteria.

FBiH: RECOMMENDATION

The amendments to the FBiH Law on Petroleum
Products must be adopted urgently putting spe-
cial emphasis on the following:

o Article 32 of the Law should be amended by
adding paragraph 5 that reads: “It is allowed
to import and market additivated petroleum
products under controlled conditions, as
well as high octane petroleum products

e Article 30 of the Law on Petroleum Prod-
ucts should be urgently amended by adding
a new paragraph specifying whether the
stamp duties for setting up oil reserves is
taxable or not, while taking into account the
applicable entity and state-level laws;

e Arbitrarysample thatis kept undercontrolled
conditions in the inspection authorities’ stor-
ages must be protected by being lead-sealed
by both parties, i.e. the inspection authority
and the distributor of liquid fuel;

* Article 2 and Article 11 of the Law should be
amended by omitting the provisions requir-
ing LPG traders to own or lease the pre-
scribed storage capacities and to own their
own tank car for LPG transportation;

e Itisnecessaryto amend the definition of the
term “LPG Trading” by defining if this term
also covers the wholesale of LPG not sold in
bottles.

In addition, urgent amendments to the Decision
on quality of liquid fuels at the state level would
eliminate certain ambiguities in determining the
number of samples of petroleum products. Bear-
ingin mind the importance of petroleum products
trading primarily for BiH, but also for foreign inves-
tors, we hope that you will support this initiative
and our proposals, thus contributing to the cre-
ation of business environment in BiH, where all
traders of petroleum products would be treated
equally, which is a guarantee for enabling the
single market to operate effectively.
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AMENDMENTS TO THE RELEVANT RULE-
BOOKS

FBiH: OPEN ISSUES
a) Rulebook on Licensing

Pursuant to the Rulebook on Licensing, the Regu-
latory Commission for Energy in FBiH (FERK) pre-
scribes the procedure for issuing licenses, criteria,
requirements, documents and other elements
needed to obtain a license. The basis for the adop-
tion of this Rulebook is the FBiH Law on Petroleum
Products. The Rulebook contains a number of
provisions that should be urgently amended, con-
sidering that they create policies for energy opera-
tors. However, since the FBiH Law on Petroleum
Products is the legal basis for the adoption and
approval of the Rulebook, it is necessary to first
adopt the amendments to the Law, in particular,
the aforementioned provisions.

b) Rulebook onthe Submission of Oil Sector-
related Data

The Rulebook on the Submission of Oil Sector-
related Data defines the obligation of the energy
operator to keep records on the monthly and
annual marketed quantities by all possible crite-
ria and using the predefined tables that form an
integral part of the Rulebook. There is not even a
single article in the Rulebook defining that such
records have the status of “Business Secret”,
which they indeed are, nor is there a prescribed
method of keeping such records by the receiving
authority. The liability in case of unauthorized
disclosure is not stipulated, either. The tables are
quite confusing and unclear with respect to cer-
tain requirements, especially sale and purchase
of goods by product (Annexes 1 and 3), or sale to
end consumers (Annexes 2 and 4) or distributors
by country of origin (Annex 2).

FBiH: RECOMMENDATION

We believe that national authorities should be in
conjunction when it comes to the flow of informa-
tion, and be sure to assign such data the status of
“business secret”. In order to prevent such irreg-
ularities, public hearings would produce much
greater effect if held before the adoption of such
Rulebooks, when the energy operators would be
given an opportunity to provide concrete and rel-
evant examples of submitting oil sector-related
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data, as well as the content and form of the
Annexes accompanying the Rulebook.

It should be particularly noted that internal linking
of the institutions requiring these data is essential
in order to avoid submitting different reports to
different institutions (e.g. FBiH Ministry of Trade,
FBiH Ministry of Energy, Mining and Industry). The
new Rulebook stipulates that the data (except
for the information on the tax for setting up oil
reserves) are to be delivered only to the FBiH
Ministry of Energy, Mining and Industry, while the
requirement to submit a similar report to the FBiH
Ministry of Trade is still effective. Also, the stamp
duty payment report is to be submitted to the
FBiH Tax Authority and the company “Operator -
Terminali FBiH” in addition to the FBiH Ministry of
Energy, Industry and Mining.

FBiH DRAFT LAW ON THE TRANSPORT
OF HAZARDOUS SUBSTANCES

FBiH: OPEN ISSUE

In February 2016, the FBiH Ministry of Internal
Affairs prepared a draft Law on the Transport of
Hazardous Substances (hereinafter referred to as
the Draft Law), which in Article 5 imposes a con-
straint on the choice of a type of transportation
of petroleum products in the FBiH, i.e. it requires
the transportation of these goods from the refin-
ery to the terminal/warehouse to be carried out
exclusively by rail. The said Article is in conflict
with the provisions of the international treaties to
which BiH has committed and neglects the actual
situation on the FBiH oil market and the mannerin
which it operates. Article 5 of the Draft Law stipu-
lates the following:

(Transport of Class 3 Hazardous Substances):

»In order to protect human life and health, envi-
ronment, material goods and traffic safety, any
transport of class 3 hazardous substances relat-
ing to oil and petroleum products to refineries
and oil warehouses (terminals) on the territory of
the Federation shall be carried out by rail, and the
transport from oil warehouses (terminals) to end
buyers (filling stations for road motor vehicles)
shall be carried out by road, unless otherwise
specified in the contracts referred to in Article 6 of
this Law.“
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The constraint imposed by this Article is practiced
by neither the EU Member States nor the countries
in the region, which is reflected in the absence of
such a constraint in their national legislation: the
laws governing the transport of hazardous sub-
stances in Slovenia, Slovakia, Croatia and Serbia
do not limit the company’s choice of transporta-
tion means for transporting petroleum products.
Bearing in mind that EU membership is a BiH’s
foreign policy priority, it is important to note that
European trade legislation is based on the princi-
ple of free trade, and that it does not contain pro-
visions restricting the right to choose the type of
transportation. The transport (of, inter alia, petro-
leum products) can be done by road, rail, river or
sea and the companies have the right to choose
the type of carriage guided by the principle of eco-
nomic justification.

It is important to emphasize that free trade is
endorsed by the international provisions binding
upon BiH. Thus, in accordance with the Stabilisa-
tion and Association Agreement (SAA) between
the EU, of the one part, and BiH, of the other part,
one of the cooperation aims in the area of trans-
port is improving the free movement of goods
(Article 106), which is impossible to achieve if the
choice of transportation type is limited. The SAA
also obliges BiH to encourage the development of
combined transport (Article 9 of Protocol 3 of the
SAA), which also includes the use and road trans-
port. Although one of the aims of the coopera-
tion between the EU and BiH in the area of freight
transport is to encourage the use of railways, the
SAA emphasizes that the user of transport ser-
vices must have the freedom of choice (Article 10
of Protocol 3 of the SAA), i.e. that it has the right to
decide on the type of transport it will use.

In addition, the adoption of Article 5 of the Draft
Law would violate the CEFTA provisions prohib-
iting the introduction of any new quantitative
restrictions onimports and exports and measures
having equivalent effect in trade between the
CEFTA signatories (Article 3 of the CEFTA). Such
restrictions are defined as non-tariff and relate to
non-technical measures or export-related mea-
sures that may have a potential effect on inter-
national trade in goods, affect the quantities
and prices of goods sold, which also includes the
restriction of the choice of transportation type as
prescribed by Article 5 of the Draft Law.
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Itis important to point out that Article 5 will create
major difficulties for oil company operations. Its
enforcement will lead to an increase in logistical
costs due to the underdevelopment of railways
in the FBIH and the lack of connections with a
number of regions in FBiH. Given that there is only
one operational oil refinery headquartered in RS,
and that the legislation of this entity and other
countries does not restrict the right to choose
the type of transport of petroleum products, it is
not clear how the transport of petroleum prod-
ucts imported into FBiH from other countries or
RS will be regulated under the current version of
the Draft Law. According to the FBiH Ministry of
Trade data, in 2016, 911.5 thousand tons of petro-
leum products were imported in FBiH, including
211 thousand tons from RS. The FBiH railways do
not have the necessary capacities for transport-
ing this amount of petroleum products. Namely,
in 2015, the volume of goods (including hazard-
ous substances) transported by the FBiH railways
amounted to 8.8 thousand tons and to transport
only the imported petroleum products, the FBiH
railways have to provide technical capacities that
are 103.5times largerthan the existing ones, which
cannot be done within a short period of time given
the rigorous international requirements for the
transport of hazardous substances. Taking into
account the underdeveloped railways in the FBiH,
the Draft Law should define the transport of petro-
leum products by rail exclusively as an alternative,
rather than as an obligation.

Application of Article 5 of the Draft Law ill have seri-
ous negative consequences for petroleum prod-
ucts’ road carriers. Specifically, over 1,000 tank
cars certified for the transportation of petroleum
products have been registered in the FBiH tax
office. All vehicles meet the technical standards in
force in BiH and the EU. Over the past few years,
carriers in FBiH have invested millions of euros in
their fleets to make it suitable for the transporta-
tion of petroleum products. Petroleum products
are transported by 1500 drivers who have under-
gone appropriate training and hold the needed
certificates. Application of Article 5 of the Draft
Law will result in reduced demand for tank cars
and layoff of more than 500 certified tank car driv-
ers. The ineffectiveness of the investments made
and the increase in unemployment are only some
of the negative socio-economic conseqguences
that can be expected following the adoption of the
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Draft Law. In view of the above, we consider that
the adoption of the FBiH Law on Transport of Haz-
ardous Substances, primarily its Article 5, which
imposes the requirement to transport petroleum
products from refinery to terminals/warehouses
exclusively by rail, will lead to multiple negative
consequences for oil companies operating in
FBiH, road carriers and their employees, as well as
to violations of BiH’s international commitments,
including the ones set out in the SAA.

FBiH: RECOMMENDATION

It is necessary to remove controversial Article 5
from the FBiH Draft Law on the Transport of Haz-
ardous Substances and ensure appropriate active
participation of all energy business that operate in
this field or are affected by the above described
in the law drafting processes. The experience of
experts in this field can maximize its viability and
effective implementation, while protecting the
local community from the said negative conse-
quences that will certainly be minimized, if not
completely eliminated.

SETTING PRICES IN PUBLIC PROCURE-
MENT PROCEDURES

FBiH: OPEN ISSUE

One of the majorissues that oil companies are cur-
rently encountering in public procurement proce-
dures is the issue of so called wholesale tenders
(delivery to tank cars).

The legislation governing the tender procedure
leaves the possibility to prescribe a variable price
that the Contracting authorities, when it comes to
fuel procurement, often do not use, rather opting
for a fixed fuel price for the entire duration of the
contractual relationship.

FBiH: RECOMMENDATION

Given that fuel is an exchange-traded commodity
that is prone to constant price changes (growth or
decline), the Contracting authorities should define
the possibility of changing the offered price and
well as the terms and conditions thereof in their
tendering dossier (within public procurement pro-
cedures). In other words, the contracting authori-
ties should prescribe that price changes are
allowed when caused by changes in fuel prices on
the domestic and international market or changes
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in the regulations governing the field of oil and
petroleum products.

The current practice is that, in case of deliver-
ing goods to petrol stations (or tank cars in spe-
cific cases), any changes in the price should be
made by using an OPC form (Price Change Form
approved by the Federal Ministry of Trade) by
adjusting the offered price (including the offered
discount) to the average price published by the
BiH Statistics Agency on a monthly basis, and in
case of a certain percentage of increase (e.g. 3% or
5%), the offered price will also change by that per-
centage; or by adjusting the price with the average
prices published by the FBiH Ministry of Trade in
the same way.

PREFERENTIAL TREATMENT

BiH: OPEN ISSUE

The BiH Council of Ministers has passed the Deci-
sion on Obligatory Application of Domestic Prefer-
ences applicable as of 1 January 2015 until 1 Janu-
ary 2020. The Decision stipulates that, in order to
protect, develop and restore the BiH economy,
when calculating the bidding prices for the pur-
pose of comparing the bids under the BiH Law
on Public Procurement, the Contracting Author-
ity shall be obliged reduce the prices of domestic
bids by the preferential factor of:

. 15% for contracts awarded in 2015 and 2016,
. 10% for contracts awarded from 2017 to 2018,
. 5% for contracts awarded in 20109.

Article 1, item c) of the Decision stipulates that
domestic bids are those submitted by legal or
natural persons headquartered in BiH and where,
in the case of supply contracts, at least 50% of
the total value of the offered goods originates
in BiH. Each tenderer is to prove its preferential
treatment to the Contracting Authority by submit-
ting a Certificate issued by the relevant Chamber
of Commerce (Foreign Trade Chambers of BiH,
FBiH Chamber of Commerce or the RS Chamber
of Commerce) clearly stating that the goods con-
cerned meet the requirements for issuing a certifi-
cate of BiH origin.

The purpose of such a decision is certainly under-
standable for a developing country such as BiH
that is trying to limit the sale of foreign products,
while striving to improve the sale of domes-
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tic products by stimulating the development of
certain industries. However, when it comes to
protecting the domestic oil sector, taking into
accountall the factors that affect the current value
of oil as a commodity, it would be very suggestive
to pose a question if BiH oil exists as a domestic
product, which is then, as such, subject to prefer-
ential treatment. On the other hand, the Decision
on Obligatory Application of Domestic Prefer-
ences compromises the principles of global and
free trade within public procurement procedures,
producing specific consequences such as:

o Inability to equally participate in the tender-
ing procedures for energy operators that do
not procure goods from a domestic refinery/
producer;

«  Violation of the principle of free movement of
goods and services, which is contrary to the
SAA, international free trade standards and
the WTO rules;

o Disproportionately preferential treatment of
domestic (national) products or manufactur-
ers over the products imported from abroad;

o Themarketisdirectly divided by a state regu-
lation, i.e. one source of supply is clearly put
in a far more better position, contrary to the
Law on Competition of BiH;

. Discrimination of energy operators employ-
ing local people, as the definition of prefer-
ential treatment is in contradiction with the
purpose of protecting the domestic labour
force;

. putting a company or product in a signifi-
cantly better position extremely adversely
affects the trade between BiH and EU coun-
tries and other countries in the region;

e Limiting competition in public procurement
can only produce negative financial conse-
quences for contracting authorities.

BiH: RECOMMENDATION

It is necessary to abolish the preferential treat-
ment in relation to the foreign countries, because
it is contrary to the international commitments
of BiH, and to make an effort to comply with the
international standards related to free movement
of goods and prohibited preference for certain
products/producers and enabling marketing of
goods having minimum required quality of Euro 5
and above.
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EXECUTIVE SUMMARY

RESPONSIBLE
INSTITUTION

OPEN ISSUE RECOMMENDATION

ENERGY EFFICIENCY

FBiH Itis necessary to create the required legal, regulatory = e  FBiH Ministry of Energy,
Absence of the legal frame- ~and institutional environment for the implementa- Industry and Mining
work for the implementation ~ tion of energy efficiency measures. The competent .  FgjH Ministry of Physical

of energy efficiency measures ministries that have participated in the Law drafting Planning
in line with the EU standards  Process must urgently adopt the necessary imple-

menting regulations, in order to make the FBiH Law

on Energy Efficiency effectively enforceable.

FBiH The Federal Ministry of Environment and Tourism ¢ FBiH Ministry of
should undertake to implement the adopted set of Environment and Tourism
energy efficiency and waste management regula-

tions (which implies the so-called integrated ap-

proach and the closure of urban landfills), and work

on public promotion and awareness raising on the

benefits of using alternative fuels in industry. After

closing the urban landfills, the regional sanitary

landfills should be converted into municipal waste

treatment facilities (MBT plants), which would launch

a new product (RDF/SRF) on the BiH market that al-

ready has a reliable customer.

Inadequate legal framework
for the use of alternative fuels
in industry

FBiH e An amendment to the FBIH Law on Use of e FERK
Renewable Energy Sources and Effective , Fgin Ministry of Energy,
tions governing the stimula- Cogeneration is required in order to enable en- Industry and Mining

tion of power generation from couraging power generation and sale at guaran-
renewable energy sources teed prices for only a part of the planned power

generation, i.e. the part that fits into free dynam-
ic quotas, as provided for in the RS legislation.

Inconsistency of the regula-

e FBiH Government
e FBiH Parliament

o In order for power purchase agreement to be
considered bankable the FBiH Law on Use
of Renewable Energy Sources and Effective
Cogeneration should envisage that the amount
of the reference price should be fixed during the
validity of the power purchase agreement at the
reference. An alternative possibility is that the
Law and the Rulebook should determine the
minimum amount of the reference price at which
electricity can be purchased from qualified elec-
tricity producers.
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OPEN ISSUE

RECOMMENDATION

CHAPTERS | ENERGY SECTOR

RESPONSIBLE
INSTITUTION

PETROLEUM PRODUCTS

BiH and FBiH

Inconsistency of the legisla-
tion at the entity and state
level

BiH and FBiH

Inconsistency of petroleum
products labelling

FBiH
Unclear provisions in the FBiH
Law on Petroleum Products

Adopt a new Decision on the Quality of Liquid Pe-
troleum Fuels in BiH that will be compliant with the
international standards, current market trends and
the development of petrochemical and petroleum
industry. After regulating this area at the state level,
harmonize the entity-level legislation with the De-
cision on the Quality of Liquid Petroleum Fuels, in
order to create a single BiH market.

Adopt a new Decision on the Quality of Liquid Pe-
troleum Fuels in BiH at the state level, and align the
entity-level regulations with it, in line with the inter-
national standards and without imposing restrictive
provisions, with the aim of creating a single BiH mar-
ket.

Urgently amend the FBiH Law on Petroleum Prod-
ucts in order to achieve the following:

o To enable importing and marketing of the high
octane petroleum products and additivated pe-
troleum products;

e Toremedy the concerns regarding the stamp du-
ties for setting up oil reserves;

o To better regulate the monitoring issue;

o Toamendthedefinition oftheterm “LPG Trading”

and abolish the redundant requirements for ob-
taining an LPG license.

Council of Ministers of BiH

FBiH Ministry of Energy,
Mining

and Industry

FBiH Government

FBiH Parliament

RS Ministry of Industry,
Energy and Mining

RS Government
RS National Assembly

Council of Ministers of BiH

FBiH Ministry of Energy,
Mining

and Industry

FBiH Government

FBiH Parliament

RS Ministry of Industry,
Energy and Mining

RS Government

RS National Assembly
FBiH Ministry of Energy,
Mining

and Industry

FBiH Government

FBiH Parliament
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OPEN ISSUE

RECOMMENDATION

RESPONSIBLE
INSTITUTION

FBiH
Inadequacy of the relevant

rulebooks covering the area of
oil sector

FBiH
Restrictions in the FBiH Draft

Law on the Transport of Haz-
ardous Substances

FBiH
Setting prices in public pro-
curement procedures

BiH
Domestic Preferences in pub-
lic procurement procedures
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Amend the controversial provisions in the Rulebook
on Licensing for performing energy activities in the
sector of the oil industry in FBiH that affect the busi-
ness policies of the energy sector companies and
the FBiH Rulebook on the Submission of Qil Sector-
related Data as the latter does not regulate the pro-
tection of confidential information that petroleum
companies submit to competent institutions.

Remove controversial Article 5 from the FBiH Draft
Law on the Transport of Hazardous Substances as it
imposes a constraint on the choice of a type of trans-
portation of petroleum products in the FBiH, i.e. it
requires the transportation of these goods from the
refinery to the terminal/warehouse to be carried out
exclusively by rail, which might eventually lead to
negative consequences for the FBiH economy.

Given that fuel is an exchange-traded commodity
that is prone to constant price changes, the Con-
tracting authorities should define the possibility of
changing the offered price and well as the terms and
conditions thereof in their tendering dossier.

Abolish the preferential treatment in relation to the
foreign countries, because it is contrary to the inter-
national commitments of BiH, and to make an effort
to comply with the international standards related to
free movement of goods and prohibited preference
for certain products/producers and enabling mar-
keting of goods having minimum required quality.

FBiH Regulatory
Commission for Energy
(FERK)

FBiH Ministry of Energy,
Mining and Industry

FBiH Ministry of Interior
FBiH Government

Contracting Authorities in
tender procedures

Council of Ministers of BiH



WHITE BOOK

CHAPTERS | INFORMATION AND COMMUNICATION TECHNOLOGY (ICT)

INFORMATION AND COMMUNICATION TECHNOLOGY (ICT)

INTRODUCTION

Information Technology (IT) is undoubtedly a
branch of industry that has achieved the high-
est growth rate in Bosnia and Herzegovina over
the past few years, showing a great potential and
further prospects for growth and development.
This, inter alia, has been driven by the global
development of this industry, as well as the skilled
and entrepreneurial local professionals able to
respond to the needs of national and interna-
tional markets and contribute to the development
of these markets. However, IT companies face
many difficulties and obstacles in their day-to-day
business, including the lack of institutional sup-
port and sectoral development strategy; an inad-
equate legal framework for the activities pursued
by companies in this sector; an increasing defi-
ciency of qualified and skilled staff; inadequate
education system and many others. Addressing
these difficulties and obstacles, as well as solving
them is one of the most important prerequisites
for creating an adequate business environment
for the operations of the IT sector companies and
enabling them to achieve their full potential.

The communication sector, on the other hand,
is one of the most active economic sectors in
terms of both domestic and foreign investments
in Bosnia and Herzegovina. Although there is a
regulatory legal framework governing the opera-
tions of the companies in this sector, it is neces-
sary to improve the existing legislation with a view
to keeping up with technological progress and
market developments and aligning the national
legislation with the relevant EU regulations. In
addition, operators face numerous problems with
regard to the construction and use of infrastruc-
ture, including those related to their rights to con-
struction and use of infrastructure, as well as com-
plex and slow procedures for issuing the required
permits/licenses.

Below are the specific problems encountered by
the FIC members from the ICT sector, as well as
the pertaining recommendations. In addition,
this section will also address the issues related to
personal data protection, as well as the issues of
electronic business transactions, as the segments

that are extremely important for the operations of
ICT companies.

INADEQUATE CLASSIFICATION OF OC-
CUPATIONS FOR THE ICT SECTOR

FBiH and RS: OPEN ISSUE

In the currently applicable decisions on the clas-
sification of occupations that are in force in BiH,
the FBiH and RS, namely the Decision to intro-
duce and apply the classification of occupations
of BiH that is incorporated in, and applicable to
Brcko District (directly) and the Entities (indirectly)
through the adopted Decisions on the classifica-
tion of occupations in the Federation of BiH and
the Classification of Occupations 2008 (KZBiH -
08) in Republika Srpska, there are no references
to ICT-specific occupations, such as Software and
Applications Developers and Analysts; Frontend
Developer; Quality & Assurance Tester; Mobile
Developer; System Developer; Key Account Man-
ager; IT Operations Manager; 3D Designer; Com-
munications & Events Specialist; Support Opera-
tor; Business Analyst; 3D Animator; iOS Developer,
System Administrator; Business Development
Manager; Android Developer; Information Sys-
tems Security Specialist; Big Data Specialist; and
many others.

Due to the above-described deficiencies, ICT
companies face difficulties in aligning their inter-
nal regulations on systematization of jobs, as well
as their employment contracts, with the manda-
tory regulations governing this area of business.

FBiH and RS: RECOMMENDATION

In order to address the aforementioned deficien-
cies, it will be necessary to amend the current
Decisions on the classification of occupations so
that they reflect the ICT-specific occupations as
well.
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NECESSITY TO REGULATE THE USE OF
SPACE ON CO-WORKING PRINCIPLES

FBiH and RS: OPEN ISSUE

Lease of commercial and residential buildings
and premises is primarily governed by the Law
on Obligations, as well as by the Law on Lease of
Business Premises and Buildings from the Social-
ist Republic of Bosnia and Herzegovina that is still
applicable, even though it is obsolete and gener-
ally not in line with current market conditions. In
addition, for a newly established company (from
a specific sector) to obtain a certificate from the
competent city/municipal authority allowing it to
start its business operations, the company must
meet the minimum technical requirements for its
operations (e.g. available business premises of a
certain size, enclosed by partition walls, doors,
etc.).

Many IT companies rent large business premises,
part of which they lease to other smaller IT compa-
nies. In reality, they “lease” one or two desks usu-
ally covering at least 5 square meters, where the
rented workspace is not separated by partition
walls from the business premises of the lessor or
other companies doing business in such premises.

‘Co-working’ represents the future of working envi-
ronment, i.e. a work model under which individu-
als, who, in principle, are not the staff members
of the same company, work in a common work-
space where professionals of different vocations,
professions and affiliations have the possibility
of networking. Although the relevant second-
ary legislation prescribes the minimum technical
requirements that the business premises must
meet if they are to accommodate certain type of
business (e.g. trade, tourism, etc.), this is not the
case in the IT sector.

FBiH and RS: RECOMMENDATION

BiH is currently in the process of expanding the IT
market, but the IT business models, including the
co-working principle, have not been adequately
addressed in the applicable regulations yet, and
therefore, it is necessary to work on recogniz-
ing these communities and their potential for
strengthening the economic stability of the coun-
try, as well as on identifying a legal framework that
would allow for renting a workspace that is merely

a4

a “work desk”, as opposed to the entire business
premises.

In this regard, it is necessary to establish an appli-
cable legal framework which would explicitly
foresee the possibility of using workspace in line
with the ‘co-working’ principle, i.e. the possibility
of establishing so-called virtual offices, all with
a view to harmonizing the practices and lawful
treatment of companies in terms of the require-
ments that their workspace must fulfil.

NEED FOR ADOPTING AND APPLYING
STRATEGIC AND INSTITUTIONAL MEA-
SURES AIMED AT FURTHER DEVELOP-
MENT OF IT SECTOR

BiH: OPEN ISSUE

Over the past couple of years, BiH has seen an
increase in the number of companies that enable
the development of start-ups for individuals and
teams with excellent businessideas, thus develop-
ing the start-up scene in BiH and promoting entre-
preneurship in the IT industry. Taking into account
the complex legal and administrative system in
BiH and the lack of adequate incentives or facili-
ties for the development of IT industry, start-ups
encounter various administrative and legal obsta-
cles in their development phase.

Unlike some EU Member States that have intro-
duced new legal schemes for start-ups, thus
recognizing the specificity and importance of
start-up businesses, in BiH, start-up groups of
individuals can appear on the market only after
their formal registration, primarily in accordance
with the FBiH/RS Law on Companies. In this way,
start-ups, among other things, spend their paid-in
founding capital on tax levies and other charges,
instead of using it for furthering and developing
their products on the market.

In this context, certain legislative changes have
already been implemented in the region, where
new and simpler forms of economic activity have
been introduced (such as ‘simple limited liability
company’ (referred to as j.d.0.0.), which differs
from a limited liability company by the amount
of its founding capital, the maximum number of
founders, the method of profit distribution, as well
as by payable taxes and the ability to receive tax
incentives). In addition, it is noteworthy that the
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countries in the region are working on the imple-
mentation of different strategies, i.e. programmes
entailing the introduction of different types of
fiscal and para-fiscal incentives for IT companies,
as well as other measures aimed at fostering the
development of IT entrepreneurship (e.g. financial
support to technology incubators, hubs and IT
clusters).

BiH: RECOMMENDATION

It is necessary to undertake a series of strate-
gic and institutional steps and activities aimed
at improving the business climate for the opera-
tions and development of IT companies, including
amendments to the applicable legislative frame-
work that neither recognizes nor adequately sup-
ports the IT businesses, the introduction of tax
and other incentives (especially in the context of
start-ups and companies that make significant
investments in research and development) and
subsidies related to the operations of IT compa-
nies on the national and international markets,
as well as the measures to improve the education
system, which is an extremely important factor for
further development of the IT sector in BiH.

In this context, a strategic document at BiH level
should be adopted as soon as possible, which
would, inter alia, refer to the strategy and policies
of the IT sector development in BiH, and which is
currently in the drafting and consultation phase.

INADEQUATE IMPLEMENTATION OF THE
ACTION PLAN FOR THE IMPLEMENTA-
TION OF THE 2017-2021 ELECTRONIC
COMMUNICATIONS SECTOR POLICY OF
BiH

BiH: OPEN ISSUE

As an integral part of the 2017-2021 Electronic
Communications Sector Policy of Bosnia and
Herzegovina (hereinafter: Policy), an Action Plan
for the implementation of the said Policy was
adopted in 2017, further defining the steps to be
taken in order to implement the Policy, as well as
the deadlines for the implementation of each indi-
vidual goal and activity (hereinafter: Actin Plan).
Some of the key policy goals are: (i) maintaining
competitiveness in the electronic communica-
tions market, which should result in an increased
quality of services, and therefore satisfy the needs
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of service users, (i) further development of infra-
structure with an emphasis on electronic com-
munications infrastructure enabling broadband
services, especially in scarcely populated areas
and underdeveloped parts of the country, (iii)
defining minimum requirements for providing uni-
versal services at an affordable price for all users
across BiH and meeting the demand for free calls
to emergency services, etc.

In addition, the adoption of the Policy, as well
as the goals set, are the result of recognizing the
need to amend the existing regulations due to
the advancement of technology and significant
market development, and due to the fact that
BiH is obliged to align the national legislation gov-
erning this area with the acquis communautaire,
which is also specified in the Stabilization and
Association Agreement signed by BiH.

Numerous problems are evident in practice and
they refer to different aspects of operators’ busi-
ness, especially those related to the construction
and use of infrastructure, including the following:

o Sincethe “right toroad access” institution, as
an instrument for the development of elec-
tronic communications infrastructure has
not yet come into force in BiH, each munici-
pality arbitrarily defines its rules and charges
different land use fees (very often extremely
high) for setting up electronic communica-
tions infrastructure. This is in contradic-
tion with the Policy that, as one of its goals,
provides for the abolition/reduction of land
use costs if the land is to be used for the
construction and maintenance of electronic
communications infrastructure on the entire
BiH market;

e In the process of obtaining permits, there
is a problem related to ‘social property’, i.e.
land parcels that are registered in the land
registers as owned by owners that no longer
exist (such as the Yugoslav People’s Army
(JNA), public enterprises, and the like). In
such cases, operators are generally encour-
aged to initiate legal proceedings acting in
the capacity of investors, where the court
would eventually - after the completion of
these proceedings - determine the legal suc-
cessor, after which the conditions for resolv-
ing the right to use the property for the pur-
pose of infrastructure construction might
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be met. Taking into account the duration
of court proceedings in BiH and the uncer-
tainty of their outcome, it can be concluded
that the above-described situations prevent
operators from implementing infrastructure
development projects and, consequently,
the development of their operations in BiH;

Failure to meet the statutory deadlines for
dealing with the applications for issuing
permits/licences, as prescribed by the pro-
visions governing the administrative proce-
dure. An additional problem is the obligation
of the applicant to obtain the approvals from
the utility companies for the designed align-
ment, without having defined a limitation
period for such utility companies to respond
to the application for approval, which causes
further delays in the procedure;

The liberalization of telecommunications
services in BiH has not been fully completed,
and one of the key drawbacks is the fact
that the issue of local looping has not been
systematically regulated. Although there is
a regulation governing local looping in BiH,
a complete and systematic solution to this
problem requires a Market Analysis of the
Wholesale Network Infrastructure Access
(including a shared or fully-fledged access
to a designated location) - at the wholesale
level (known as Market Analysis 4), as well
as the Broadband Market Analysis - at the
wholesale level (the bit-stream, known as
Market Analysis 5), in line with the European
Commission’s Recommendations and the
Market Analysis Policy. The Communications
Regulatory Agency has prepared Market
Analyses 4 and 5 twice (in 2014 and 2016), but
these documents have not been adopted
by the Communications Regulatory Agency
Council. In developed telecommunications
markets, local loop engagement combined
with the portability of telephone numbers
has been the cornerstone of liberalization
of the telecommunications market, which
unfortunately is not the case in BiH. As a con-
sequence, all operators have to build their
own infrastructure to reach the end user,
which requires high costs and results in irra-
tional investments.

Since many activities aiming at ensuring a more
functional, transparent and efficient system of
infrastructure construction and use, as well as a
set of more adequate conditions for business oper-
ations in the relevant market in BiH are foreseen
in the Policy and the Action Plan, it is of utmost
importance to ensure timely and adequate imple-
mentation of the Policy and the individual activi-
ties defined in the Action Plan.

The Action Plan, among other things, envisages
the following activities that need to be under-
taken in pursuit of Policy goals that have not yet
been achieved:

«  adopting procedures forissuing construction
permits, exercising the right to road access,
which entails the right to access, installation,
use and maintenance of electronic com-
munications infrastructure and supporting
equipment, which is to be installed on the
real estate where the respective infrastruc-
ture and the equipment are built (deadline:
December 2018);

e adopting the regulations governing the
requirements and procedures for the con-
struction and use of public electronic com-
munications networks (deadline: December
2018);

e adopting the Broadband Access Develop-
ment Strategy in Bosnia and Herzegovina
(deadline: December 2017);

e ensuring the necessary frequency band-
width in order to provide wireless broadband
access in urban, suburban and rural areas in
BiH, while observing the technology neutral-
ity principle (deadline: June 2018);

e adoptingthe Decision onissuing LTE licenses
to licensed mobile operators in Bosnia and
Herzegovina, the price, manner and proce-
dure for payment of licenses and the pur-
pose of the funds paid (deadline: December
2017). Due to the delay in the adoption of the
said Decision, it is evident that there will be
a delay in the adoption, i.e. application of
the Mobile Virtual Network Operator (MVNO)
License, since it is only two years after the
commercialization of the LTE network that
the Communications Regulatory Agency, in
cooperation with the competent ministries,
will submit a proposal for the decision to the
Council of Ministers that would enable the
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MVNO to enter the BiH mobile communica-
tions to market.

» adopting the Law on Electronic Communica-
tions (deadline: September 2017).

BiH: RECOMMENDATION

It is necessary to undertake the delayed activities
set out in the Action Plan, i.e. the Policy as soon
as possible, as well as the other relevant activities
within the set deadlines.

NON-COMPLIANCE OF THE LAW ON PER-
SONAL DATA PROTECTION WITH THE
RELEVANT EU REGULATIONS

BiH: OPEN ISSUE

EU General Data Protection Regulation 2016/679
(GDPR) entered into force on 25 May 2018 stipulat-
ing, inter alia, the possibility of its extraterritorial
application to companies outside the EU, includ-
ing those operating in BiH and processing per-
sonal data of individuals in the European Union, if
such processing activities are related to:

o offering goods or services to individuals in
the European Union, irrespective of whether
such activities are connected to a payment,
or

«  the monitoring of the behaviour of individu-
als in so far as their behaviour takes place
within the European Union.

Practically, the application may relate to the activ-
ities of IT/software industry businesses, the prod-
ucts of which are oriented towards the EU market,
online trade or online advertising in so far as their
target group includes individuals from the Euro-
pean Union, profiling, etc.

The Law on Personal Data Protection of BiH and
the related implementing regulations are still not
aligned with the GDPR, which brings certain BiH
companies (especially those that are export-ori-
ented) in a position that they are required to align
their business with several regulatory regimes,
further causing additional costs and often uncer-
tainty regarding the scope of their rights and obli-
gations under such different regimes.

BiH: RECOMMENDATION

The current Law on Personal Data Protection of
BiH and the related implementing regulations
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should be aligned with the GDPR to enable easier
and more affordable compliance with the protec-
tion of personal data for the companies that fall
under the scope of the GDPR. Furthermore, in the
process of enacting the Law on Personal Data Pro-
tection and its implementing regulations, it will be
necessary to involve a wider social community,
especially the private sector, with the aim of ade-
quate and consistent alignment of the Law with
EU regulations.

NECESSITY TO ESTABLISH A FUNCTION-
AL SYSTEM OF ELECTRONIC LEGAL AND
BUSINESS TRANSACTIONS

BiH: OPEN ISSUE

BiH has adopted a set of laws that is a prerequisite
for the introduction of e-Business and business
digitization, such as the Law on Electronic Signa-
ture of BiH, the Law on Personal Data Protection
of BiH, the Law on Electronic Legal and Business
Transactions of BiH, the Law on Electronic Docu-
ment of BiH, the Law on Electronic Document of
FBiH and the Law on Internal Payment System of
FBiH.

Nevertheless, although some of these laws have
been adopted more than ten years ago, such as
the Law on Electronic Signature, they have not
yet been fully implemented in practice. Thus, the
reason for notimplementing the Law on Electronic
Signature is the fact that no institution in BiH has
been authorised to issue certificates certifying the
authenticity of electronic signatures. The Office
for Supervision and Accreditation of Certifiers was
set up in January 2018 as an institution respon-
sible for accrediting the competent certifiers,
however, it has not yet issued any accreditation,
because - according to the available information
- applicants have not yet fulfilled all the necessary
requirements for acting in the capacity of certifi-
cation bodies, and therefore, the relevant proce-
dures have not yet been completed. BiH is still
one of the few countries that insists on the physi-
cal use of seals, owing to the fact that it has not
enabled electronic commerce yet, which imposes
unnecessary administrative burdens on the BiH
economy and slows down its development.

In the course of 2017, the public was presented
a draft Law on Electronic Document, Electronic
Identification and Trust Services for Electronic
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Transactions, which would repeal the Law on
Electronic Signature that is currently in force, but
have not been implemented, while the BiH legis-
lation governing these matters would be aligned
with the EU regulations, i.e. Regulation 910/2014/
EU on electronic identification and trust services
for electronic transactions in the internal market.
The aforementioned draft Law has been referred
to the adoption procedure, but it has not been
adopted yet.

It is important to point out that the issue of elec-
tronic signature is legislated at the entity level as
well, namely in RS since 2015, when the Law on
Electronic Signature was adopted, while in the
Federation of BiH, the Law on Electronic Signature
has been drafted, but has not been adopted yet.

Switching to electronic business will enable BiH’s
rating to increase on the scale of the business
environment advantages by increasing its index
on international scales.
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BiH: RECOMMENDATION

It is necessary to take actions aimed at the adop-
tion of the new law as soon as possible and imple-
ment the laws already in force, as well as to take
all other relevant activities, such as aligning and
amending other relevant laws, all for the purpose
of establishingand promoting electronic business.
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EXECUTIVE SUMMARY

RECOMMENDATION

RESPONSIBLE

INSTITUTION

FBiH and RS

Inadequate classification of
occupations for the ICT sector

FBiH and RS

Necessity to regulate the use
of space on co-working prin-
ciples

BiH

Need for adopting and apply-
ing strategic and institutional
measures aimed at further de-
velopment of IT sector

BiH

Inadequate implementation
of the Action plan for the im-
plementation of the 2017-2021
Electronic  Communications
Sector Policy of BiH

BiH
Non-compliance of the Law
on Personal Data Protection
with the relevant EU regula-
tions

BiH
Necessity to establish a func-
tional system of electronic
legal and business transac-
tions

In the currently applicable decisions on the classi-
fication of occupations that are in force in BiH, the
FBiH and RS, there are no references to ICT-specific
occupations. In order to address the aforemen-
tioned deficiencies, it will be necessary to amend
the current Decisions on the classification of occu-
pations so that they reflect the ICT-specific occupa-
tions as well.

Itis necessary to establish an applicable legal frame-
work which would explicitly foresee the possibility of
using workspace in line with the ‘co-working’ prin-
ciple, i.e. the possibility of establishing so-called vir-
tual offices, all with a view to harmonizing the prac-
tices and lawful treatment of companies in terms of
the requirements that their workspace must fulfil.

It is necessary to adopt a strategic plan at BiH level
as soon as possible, which would, inter alia, refer to
the strategy and policies of the IT sector develop-
ment in BiH, and which is currently in the drafting
and consultation phase. This will enable the estab-
lishment of an adequate legal framework which will
follow the development of the IT sector in BiH.

Itis necessary to undertake the delayed activities set
out in the Action Plan, i.e. the Policy as soon as pos-
sible, as well as the other relevant activities within
the set deadlines.

The current Law on Personal Data Protection of BiH
and the related implementing regulations should be
aligned with the GDPR to enable easier and more af-
fordable compliance with the protection of personal
data for the companies that fall under the scope of
the GDPR.

It is necessary to adopt the new Law on Electronic
Document of BiH, Electronic Identification and Trust
Services for Electronic Transactions as soon as pos-
sible, which would repeal the Law on Electronic
Signature that is currently in force but has not been
implemented, and align and amend other relevant
laws, all for the purpose of establishing and promot-
ing electronic business.

Agency for Statistics of
BiH

FBiH Institute for
Statistics

RS Institute for Statistics

Ministry of
Communications and
Transport of BiH

Council of Ministers of BiH

Ministry of
Communications and
Transport of BiH

Council of Ministers of BiH

Communications
Regulatory Agency of BiH
Ministry of
Communications and
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CONCESSIONS AND PUBLIC-PRIVATE PARTNERSHIP

INTRODUCTION

Concessions and Public-Private  Partnerships
(PPPs) in Bosnia and Herzegovina share the same
and/or similar problems. These are primarily a
lack of transparency in the concessions awarding
procedures, absence of two instances in appellate
and other procedures, conflict of competences
among the concession commissions, absence
of a registry/registries of awarded concession
contracts, variety in forms design and fees and
a number of other matters that have been dif-
ferently arranged in the laws at the same level of
government. There are also cases where certain
concession-related matters have not been treated
at all by some government levels.

Taking into account all of the foregoing, the under-
lying issue that needs to be addressed primarily
is the issue of harmonizing the laws governing the
concessions, starting from the state, as the over-
arching and framework law, all the way to the can-
tonal concession laws. The White Book, through
the open issues and the recommendations arising
from these issues, seeks both to put the problems
out in the open and to present the best practice
and solutions, all in order to eliminate the existing
varieties, inconsistencies and non-compliance.
The aforementioned recommendations are key
for the enforceability of the said laws, as well as
other laws, which helps preserving the current
level of legal certainty and maintaining market
competition, as the basis for attracting foreign
investments. The European Commission contin-
ues emphasising that the biggest disadvantages
of the concession system in BiH are its fragmenta-
tion, lack of formal channels for the cooperation
of administrative structures responsible for man-
aging concessions and non-compliance with the
EU acquis, which in turn creates “legal uncertainty
and high administrative costs and leads to the
division of a single economic space”.

On the other hand, the Law on PPPs at the entity
and cantonal levels needs to be harmonized with
all other laws governing the same or similar sub-
ject matters, and sinceitis atits outset, it is neces-
sary to create a legal framework for public-private
partnership in line with the best practices, so that
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the law becomes a supporting instrument for
market development and freedom, rather than an
additional bureaucratic obstacle.

CONCESSIONS

PRESCRIBING TIME LIMITS FOR THE AU-
THORITIES TO TAKE ACTION AND THE
APPLICATION OF THE TRANSPARENCY
PRINCIPLES

BiH, FBiH and CANTONS: OPEN ISSUE

Certain shortcomings and obstacles facing the
businesses mentioned in the Laws on Concessions
are reflected in the fact that no time limits have
been set for conducting the concession award
procedures. However, the competent authorities
have indicated that the amendments to, or new
laws on concessions will put an emphasis on the
principle of timeliness and efficiency. An addi-
tional problem is the fact that the law at the FBiH
level and the cantonal laws give too much free-
dom and autonomy to the Commissions respon-
sible for awarding concessions without providing
for any significant public scrutiny or disclosure to
the parties involved. The concessions awarding
procedure is not clearly defined, which particu-
larly refers to the time limits for the concession
awarding authorities to take action. In practice,
this leads to the situation that an investor cannot
foresee the time required for the completion of a
project or its costs.

Particularly problematic is awarding concessions
through unsolicited offers, for a number of rea-
sons: firstly, because of the fact that this proce-
dure does not provide the benefits of a faster and
more cost-effective procedure, given that in such
a case, the procedure is still almost identical to
the public tender procedure, whereby the investor
bears all the costs that would otherwise be borne
by the conceding party, without any possibility
to control the amount of such costs and without
any guarantees that the concession will be actu-
ally awarded. This is particularly important, given
the fact that in practice, the majority of conces-
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sions is awarded under the unsolicited proposals,
whereby the conceding party actually transfers
all of its costs to the concessionaire. On the other
hand, in cases where the conceding party and the
concessionaire manage to agree on the conces-
sion terms and conditions, the aspect of transpar-
ency is completely missing due to the lack of an
adequate legal framework. Given that the unso-
licited proposals are very poorly regulated by the
regulations currently in force, in the sense that the
entire unsolicited proposal activity is conducted
by a single party and that after the submission of
the proposal, the competent authorities launch
the call for tender, whereas the party that sub-
mitted the unsolicited proposal finds itself in the
same position as any other party, irrespective of
the costs and the fact thatin this way, the “idea” of
that party became a public good.

BiH, FBiH and CANTONS: RECOMMENDATION

Itis necessary to legally define and prescribe clear
and precise time limits for each of the concession
awarding authorities to take action in order to
enable investors to make a reasonable estimate
of the duration of the concession awarding proce-
dure, and to establish a mechanism to control the
compliance with the deadlines in practice.

The concession awarding procedure must be
transparent, so that all parties involved have
access to the operation and decision-making pro-
cedures pursued by the Commission responsible
for awarding concessions.

In case of amendments to the Law on Conces-
sions at the BiH level, which will define the issue
of time limits and transparency in the work of the
Commission for concessions, it will be necessary
to harmonize the laws at the entity and cantonal
levels.

The issue of unsolicited proposal/offer should be
regulated by the laws on concessions currently in
force, so that no calls for tender are launched after
an unsolicited proposal/offer has been submitted,
i.e. so that the unsolicited proposal/offer, includ-
ing the entire supporting documentation, is pro-
tected and remains unavailable to the public.

In addition, primary or secondary legislation
should clearly define the open issues related to
the costs incurred during the preparation of pro-
posals/offers, which, in some cases, entail a con-
cession fee, even though the concession has not
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been awarded at that point in time, and the legal
uncertainty of the parties in the procedure, given
that it often takes a very long time for the Commis-
sion to take its final decision after the proposal/
offer was submitted, and that the decision may
ultimately be undesirable for the applicant.

Theconcession laws at different government levels
must be harmonized through adopting a frame-
work law at the BiH level that will clearly define the
competences of the Concession Commissions at
the lower levels of government in order to resolve
the issues arising from the conflict thereof.

LEGAL PROTECTION IN THE CONCES-
SION AWARDING PROCEDURES

BiH, FBiH and CANTONS: OPEN ISSUE

The essential flaw in the procedure for awarding
concessions is the lack of second-instance ruling
in an administrative procedure for awarding con-
cessions, i.e. the fact that an appeal cannot be
filed against the decision rendered by the Com-
mission for Concessions, except in cases when
thereis a newly arisen fact which could have influ-
enced the decision had it been known at the time
the decision was made and if the party involved
was not able to express its opinion on the Com-
mission’s decision for justified reasons.

In all other cases, the right to second-instance
ruling can be exercised by bringing an action
within an administrative proceedings before the
competent court (i.e. the Supreme Court of FBiH
or the cantonal courts). The above solutions are
inadequate and hardly cost effective, taking into
account the duration of administrative disputes
and damages that the investors and concession-
aires may suffer.

The openissue is reflected in the lack of adequate
legal protection for investors, i.e. concessionaires,
given that the only protection available to themis
the judicial one, the same as to any other legal or
natural person, which is unfortunately slow and
insufficient. In addition to the above, since the
final decision on the concession award is made by
the FBiH Government, there is no adequate instru-
ment of administrative and legal protection, since
such decisions are not subject to regular adminis-
trative supervision.
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BiH, FBiH and CANTONS: RECOMMENDATION

It is necessary to introduce second-instance
ruling procedure, i.e. the second-instance subject
matter jurisdiction in order to make use of the
joint commission that would act as an objective
and remedial factor in all disputed cases. The sec-
ond-instance ruling procedure should be estab-
lished in a way that the Commission responsible
for awarding concessions at the BiH level func-
tions as an appellate authority dealing with the
decisions made by the entity-level Commissions,
while the Commission at the Federal level should
function as an appellate authority dealing with the
decisions made by the Commissions responsible
for awarding concessions at the cantonal level.

In this way, instituting administrative proceedings
or unnecessary delays in concession awarding
process would be avoided, while statutory dead-
lines for deciding in the second instance would be
clearly defined.

It is important to point out that there is no regis-
ter of resources that could potentially become
subject to concessions. Such a register would give
potential investors an overview of open invest-
ment opportunities and the timeframes for their
implementation. In addition, there are no ade-
quate cadastral and land registry records or a reg-
ister of existing installations, which makes proper
designing practically impossible. There is also the
problem of overlapping competences in energy
projects. As a result of this overlapping, the con-
cessionaires are required to obtain a series of per-
mits and approvals that are content-wise identical
but issued by different authorities, where partic-
ular emphasis should be put on the overlapping
role of public enterprises in the field of transmis-
sion and distribution of electricity with the author-
ities vested in RERS and FERK.

Given that in some cases the concessionaires are
prevented from exercising their rights due to the
objective circumstances that have been known,
or must have been known to the Commissions as
the circumstances that could be an obstacle in
exercising the concessionaires’ rights, a provision
stipulating damage compensation in such cases
must be included in the contract as its integral
part. This would increase the legal certainty of
future concessionaires, i.e. investors.
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HARMONIZATION OF THE LAWS ON
CONCESSIONS

BiH, FBiH and RS: OPEN ISSUE

Taking into account that a set of laws on conces-
sions is in force at different levels of government,
starting from the state level, through Entities to
Cantons and that these laws are not mutually
compatiblethereis aneed for theirharmonization.
Different pieces of legislation, which address the
single matter of concessions in a variety of ways,
due to their specificities, bring potential investors,
as well as concessionaires in a very difficult situa-
tion that they have to resolve themselves in order
to protect their own interests, property, rights
and ideas or to resolve the issue of competence
among the concessions awarding authorities, and
to deal with a number of other uncertainties and
obstacles in exercising their concession-related
rights.

Transparency in the concession awarding proce-
dures, at any of the government levels, remains
one of the key issues that arises in practice.

BiH, FBiH and RS: RECOMMENDATION

The harmonization of the legislation must be per-
formed by improving the Law on Concessions at
the state level, through adopting the above recom-
mendations, aligning the current and future regu-
lations with international standards and practice
and the highly efficient provisions that have been
affirmatively assessed so far, in order to create a
legal framework that would set the boundaries
and the level of harmonization among the Entity
and Cantonal laws. This, also, includes legally
defined principles of equal treatment of investors/
concessionaires; a clear definition of the conces-
sion objects; a straightforward division of com-
petences and resolving any conflict therein; the
introduction of a two-instance procedures in case
of complaints and appeals by lower-level authori-
ties within concession awarding procedure; a
single methodology for calculating concession
fees; a single methodology for allocating revenues
from concessions; the obligation to maintain and
update the concession register; the requirement
to standardize the templates and forms, and to
make the administrative fees payable during the
procedure consistent.
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The laws at the state and lower levels of govern-
ment should be harmonized and drafted upon
reviewing and identifying the natural resources
that might be subject to concessions, while pro-
tecting the rights of both the state, and its lower
levels of government, and the concessionaires.

In the Federation of BiH, where there is a wide
range of regulations governing the area of conces-
sions, itis necessary to harmonize all such regula-
tions, primarily with regard to concession objects
and competences, in order to create equal con-
ditions for investments and concession awards
throughout the FBiH, and thus a better climate for
future investors, both domestic and foreign.

Inthe Federation of BiH, itis necessary to establish
an appropriate Concession Register, coupled with
the cantonal data, in order to increase the legal
certainty, scrutiny and transparency in awarding
concession.

PUBLIC-PRIVATE
SHIP

PARTNER-

ADOPTING LAWS ON PPP

BiH and FBiH: OPEN ISSUE

The levels of BiH and FBiH are the only levels of
government where there is still no law governing
PPPs. When adopting the BiH/FBiH Law on PPP,
special attention should be paid to the harmoni-
zation of all existing pieces of the PPP-related leg-
islation with the BiH Law on Public Procurement
and the FBiH Law on Property Rights. In addition,
it would be practical and desirable to harmonize
the respective legislation with the FBiH Law on
Local Government and Self-Government and the
FBiH Law on Companies.

BiH and FBiH: RECOMMENDATION

It is necessary to adopt the laws governing the
area of PPPs at the level of BiH and FBiH.
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POSSIBILITY TO ASK QUESTIONS FOR
THE PURPOSE OF CLARIFYING AMBI-
GUITIES IN THE CONCESSION AND PPP
CONTRACT AWARDING PROCEDURES

BiH, FBiH and RS: OPEN ISSUE

The laws on concessions at the level of BiH, FBiH
and RS do not provide the potential investors with
a possibility to address the competent authorities
in order to clarify ambiguities in the calls/tenders
orthe procedures for the award of the concession.
The RS Law on PPP does not provide for such a
possibility in the procedure for the award of PPP
contracts either.

BiH, FBiH and RS: RECOMMENDATION

Itis necessary to establish an adequate procedure
and method of addressing the competent authori-
ties and filing written and, where possible, oral
requests for clarifications and additional informa-
tion in the regulations governing the area of con-
cessions at the level of BiH, FBiH and RS, as well as
in the Law on PPP of RS. This should also be taken
into account when drafting the Laws on PPP at the
BiH and FBiH levels.

Legislating the issue of transparency in the con-
cession awarding procedures would prevent
the creation of a possible monopoly or abuse of
rights arising from the concessions and the afore-
mentioned framework law at the state level must
clearly and decisively define this principle, which
then, through the harmonization of laws, must
be adopted and observed by the lower levels of
government.

DEFINING THE TERM ‘CONCESSIONAIRE’

BiH, FBiH and RS: OPEN ISSUE

As defined in the relevant BiH legislation, the
term “concessionaire” is discriminatory at its very
roots given that a concessionaire can be only and
exclusively a legal entity registered with the com-
petent authorities in accordance with the BiH/
FBiH/RS laws. Such a definition of the term “con-
cessionaire” does not allow physical persons or
a group of physical and legal entities to become
concessionaires.

The BiH/FBiH Law on Concessions indicates that
it governs the matters of awarding concessions to
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“national and international legal entities” (Article
1 of the BiH Law on Concessions and Article 1 of
the FBiH Law on Concessions). However, the BiH/
FBiH Law defines the concessionaire (Article 3 of
the BiH Law on Concessions and Article 4 of the
FBiH Law on Concessions) as “a legal entity estab-
lished in accordance with the laws of BiH/FBiH
owned by domestic and/or foreign legal entity*“.

The BiH/FBiH Law on Concessions does not pro-
vide a precise provision on how these issues are to
be addressed in practice. In addition, it often hap-
pens in practice that the concession is awarded
to a foreign legal entity, which is then required to
establish a local legal entity that will “take over”
the concession and execute the awarded conces-
sion contract. On the other hand, the Law on Con-
cessions of RS (Article 5 and Article 39) compre-
hensively regulates this area, but does not allow
physical persons or a group of physical and legal
entities to be designated as concessionaires.

In practice, negative consequences come down to
putting the foreign legal entity that was awarded
the concession in a difficult situation and raising
many practical concerns, in particular:

e potential annexing of the already awarded
contract (annexing initial concession con-
tracts is very common in practice, because
such initial contracts are usually very general
and require further refining at later stages),

e in the process of “transferring” concessions
from a foreign legal entity to a domestic
legal entity owned by it (At which stage is it
required to establish a domestic legal entity?
At which stage should the local legal entity
be considered the concessionaire? Etc.).

BiH, FBiH and RS: RECOMMENDATION

In BiH and FBiH, it is necessary to precisely define
the time period in which a (foreign) legal entity,
after having been awarded concession/having
signed the concession contract, should estab-
lish a local legal entity and to precisely define the
term “concessionaire”. A good example of this can
be found in the RS Law on Concessions (Article 5
and Article 39). The definition of the term “conces-
sionaire” should include the possibility for physi-
cal entities to appear as concessionaires, as well
as a group of physical and/or legal entities as
concessionaires.
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In addition, it is necessary to provide a foreign
legal entity with a possibility to become a con-
cessionaire, without being required to establish
a “local” legal entity that would be executing the
awarded concession contracts on its behalf, and
to prescribe the possibility of establishing a busi-
ness unit/branch of a foreign legal entity that
would be executing the concession contract con-
cluded with a foreign person.

CONCESSION AWARDING PROCEDURE
IS NOT PRECISELY DEFINED

BiH, FBiH and RS: OPEN ISSUE

The concession awarding procedure, especially
the part related to the public call/tender, is not
comprehensively and precisely defined at the
levels of BiH and FBiH. This particularly refers to
the part of procedure from the approval of the
public call to the concession award (Articles 21
through 25 of the Law on Concessions of BiH and
Articles 24 through 28 of the Law on Concessions
of FBiH). This leaves room for a large number of
practical problems that may emerge in the period
between the public tender approval and the con-
cession award to a particular entity.

In addition to the above, the Laws on Conces-
sions, (under the terms of Articles 21 through 25
of the BiH Law on Concessions and the Articles
12 through 24 of the RS Law on Concessions and
Articles 24 through 28 of the FBiH Law on Conces-
sions) must also conform to the applicable Law
on Public Procurement in procedural terms, given
that the concession contract generates a financial
interest through the development of infrastruc-
ture and/or providing services of exploitation of
natural resources. On the other hand, the conced-
ing party usually requires a first-class insurance
instruments when awarding a concession, such as
large bank guarantees.

BiH, FBiH and RS: RECOMMENDATION

It is necessary to define each step in the conces-
sion award process, as well as the responsibilities
of all parties involved in this process, in BiH and
FBiH (required set of documents, receiving institu-
tion, decision maker, deadlines, etc.). It is neces-
sary to harmonize the laws on concessions with
the BiH Law on Public Procurement.
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EXCLUSION OF CONCESSIONS FROM
THE PPP LAWS

BiH, FBiH and RS: OPEN ISSUE

Considering that the BiH/FBiH Draft Laws on PPP
regulate the relations between public and private
partners and that they set out the subject matter,
principles, conditions and competencies in a PPP,
as well as the requirement to maintain a register
of PPP contracts, this creates a collision with the
current recommendations on the concessions
laws, as they insist on maintaining separate con-
cessions registers, i.e. this creates a collision also
with some of the concession laws.

BiH, FBiH and RS: RECOMMENDATION

Taking into account the fact that similar matters
are treated in the BiH/FBiH/RS Laws on PPP in the
same way as in the respective concession laws, it
is necessary, as in the case of many concession
laws, to harmonize them, resolve the issue of con-
flict of competences and numerous other perti-
nent issues, as well as to apply the PPP practice
from the region and the EU. It is also necessary to
pay particular attention to the protection of pri-
vate partners, who, even though protected under
the law, often turn out to be the weaker party in a
lawsuit instigated for the protection of their rights.
This is largely the case because of the tardiness of
the judicial system as one of the weakest point of
the BiH judiciary in general.
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CONCLUSION:

Due to the lack of legal framework governing
concessions and PPPs or due to the extent of
the required amendments to the current laws on
concessions and PPPs, it is reasonable to expect
that there will be no improvements in terms of
concluding new concession and PPP contracts.
Unless these reform processes are significantly
accelerated, which includes passing not only the
primary, but also secondary legislation and insti-
tutional capacity building for the implementation
of the said legislation, investments in BiH will fur-
ther regress and will be limited to primary (direct)
investment models, such as land acquisition.
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EXECUTIVE SUMMARY

OPEN ISSUE

RECOMMENDATION

RESPONSIBLE
INSTITUTION

CONCESSIONS

BiH, FBiH and CANTONS

Prescribing time limits for the
authorities to take action and
the application of the trans-
parency principles

BiH, FBiH and CANTONS

Legal protection in the con-
cession awarding procedures

BiH, FBiH and CANTONS

Harmonization of the laws on
concessions

It is necessary to legally define and prescribe clear
and precise time limits for each of the concession
awarding authorities to take action in order to en-
able investors to make a reasonable estimate of the
duration of the concession awarding procedure. Fur-
thermore, it is necessary to ensure the transparency
in the work of the Commission for concessions.

It is necessary to introduce second-instance ruling
procedure in a way that the Commission responsible
for awarding concessions at the BiH level functions
as an appellate authority dealing with the decisions
made by the entity-level Commissions, while the
Commission at the Federal level should function as
an appellate authority dealing with the decisions
made by the Commissions responsible for award-
ing concessions at the cantonal level. In this way,
instituting administrative proceedings or unneces-
sary delays in concession awarding process would
be avoided, while statutory deadlines for deciding in
the second instance would be clearly defined.

The harmonization of the legislation must be per-
formed by improving the Law on Concessions at the
state level, in order to create a legal framework that
would set the boundaries and the level of harmoni-
zation among the Entity and Cantonal laws, and be
aligned with the international standards and prac-
tices.

In the Federation of BiH, it is necessary to harmo-
nize all cantonal laws on concessions, primarily with
regard to concession objects and competences, in
order to create equal conditions for investments and
concession awards throughout the FBiH.

Council of Ministers of BiH

Parliamentary Assembly
of BiH

FBiH Government
FBiH Parliament

Cantons in FBiH

Council of Ministers of BiH

Parliamentary Assembly
of BiH

FBiH Government
FBiH Parliament

Cantons in FBiH

Council of Ministers of BiH

Parliamentary Assembly
of BiH

FBiH Government
FBiH Parliament

Cantons in FBiH

PUBLIC-PRIVATE PARTNERSHIP

BiH and FBiH
Adopting laws on PPP

56

It is necessary to adopt the laws governing the area
of PPPs at the level of BiH and FBiH.

Council of Ministers of BiH

Parliamentary Assembly
of BiH

FBiH Government
FBiH Parliament



WHITE BOOK

OPEN ISSUE
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RECOMMENDATION

RESPONSIBLE
INSTITUTION

BiH, FBiH and RS

Possibility to ask questions
for the purpose of clarifying
ambiguities in the concession
and PPP contract awarding
procedures

BiH, FBiH and RS

Defining the term ‘concession-
aire’

BiH, FBiH and RS

Concession awarding proce-
dure is not precisely defined

BiH, FBiH and RS

Exclusion of concessions from
the PPP laws

It is necessary to establish an adequate procedure
and method of addressing the competent authori-
ties and filing written and, where possible, oral re-
quests for clarifications and additional information
in the regulations governing the area of concessions
at the level of BiH, FBiH and RS, as well as in the Law
on PPP of RS. This should also be taken into account
when drafting the Laws on PPP at the BiH and FBiH
levels.

In BiH and FBiH, it is necessary to precisely define
the time period in which a (foreign) legal entity, after
having been awarded concession/having signed the
concession contract, should establish a local legal
entity and to precisely define the term “concession-
aire”.

In addition, it is necessary to provide a foreign legal
entity with a possibility to become a concessionaire,
without being required to establish a “local” legal
entity and to prescribe the possibility of establishing
a business unit/branch of a foreign legal entity that
would be executing the concession contract con-
cluded with a foreign person.

It is necessary to define each step in the concession
award process, as well as the responsibilities of all
parties involved in this process, in BiH and FBiH (re-
quired set of documents, receiving institution, deci-
sion maker, deadlines, etc.). It is necessary to har-
monize the laws on concessions of BiH, FBiH and RS
with the BiH Law on Public Procurement.

Taking into account the fact that similar matters
are treated in the BiH/FBiH/RS Laws on PPP in the
same way as in the respective concession laws, it is
necessary, as in the case of many concession laws,
to harmonize them, resolve the issue of conflict of
competences and numerous other pertinent issues,
as well as to apply the PPP practice from the region
and the EU.

Council of Ministers of BiH

Parliamentary Assembly
of BiH

FBiH Government
FBiH Parliament

RS Government
RS National Assembly

Council of Ministers of BiH

Parliamentary Assembly
of BiH

FBiH Government
FBiH Parliament

RS Government
RS National Assembly

Council of Ministers of BiH

Parliamentary Assembly
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FBiH Government
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RS Government
RS National Assembly

Council of Ministers of BiH

Parliamentary Assembly
of BiH

FBiH Government
FBiH Parliament

RS Government
RS National Assembly
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CORPORATE LAW

INTRODUCTION

Although progress has been made in the area of
corporate law since the last edition of the White
Book in 2015/16, the progress achieved, unfortu-
nately, cannot be defined as significant, nor can it
be stated that a significant number of recommen-
dations given in the previous White Book editions
have been implemented. The greatest progress
has been made in the area of business registration
in the FBiH, where the software-related obstacle
has been overcome, thus enabling the registra-
tion of subsidiaries of foreign legal entities, as well
as the registration of changes that are important
for legal transactions deriving from the compa-
nies’ Articles of Association and any amendments
thereto.

However, despite the progress made, unfortu-
nately, a large number of recommendations has
not been implemented yet, and as a result, in
practice, we still face the inaccessibility of court
registers at some of the courts, non-compliance
with statutory deadlines, lack of a pledge registry
software platform, lack of a debt-to-equity swap
mechanism, and recently, the non-compliance
with the with the decisions of courts at higher
instances, such as the decision of the FBiH Con-
stitutional Court regarding the constitutionality of
the FBiH Law on Notaries provisions.

Bearing in mind that the procedure for registering
business entities in the FBiH is crucial for attract-
ing new foreign investments, we emphasize that,
in order to simplify and unify the procedure, it is of
utmost importance to establish a one-stop shop
scheme, which would enable the parties in the
FBIH to register companies in one place, as it is
already the case in RS, and which would be based
on the interoperability principle of public authori-
ties participating in the registration process and
encompass all the registration procedures neces-
sary for a company to become fully operational.

Furthermore, in order to facilitate faster and free
movement and disposal of capital, in addition
to simplifying the procedure for registering busi-
ness entities, it is necessary to adopt a set of new
laws in the field of liquidation of companies, as
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soon as possible. In this regard, the recommen-
dations referring to this area have been made in
accordance with the drafts of the new FBiH Law
on Bankruptcy Procedure and the FBiH Law on
Liquidation Procedure, respectively, the adoption
of which has already been taking a long period of
time.

BUSINESS REGISTRATION

SUSPENSION OF THE BUSINESS REGIS-
TRATION PROCEDURE*

FBiH and RS: OPEN ISSUE

The FBiH Law on Registration of Business Entities,
Article 55, paragraphs 2 and 3, and the RS Law on
Registration of Business Entities Article 13, para-
graph 5 and 6, provide that, if a competent regis-
tration court suspects the existence of a fact that
is critical for deciding whether the registration
application isin compliance with this or other laws
or not, and where the establishment of such a fact
falls under the jurisdiction of another court, the
registration procedure will be suspended pend-
ing the final decision of that court. Taking into
account the time needed for the completion of
the civil procedure, an unfounded suspension of
the registration procedure may cause irreparable
damage and costs for clients, and hinder daily
business operations of the company.

FBiH and RS: RECOMMENDATION

Since the FBiH Law on Registration of Business
Entities and the RS Law on Registration of Busi-
ness Entities do not specify the facts that are deci-
sive for the suspension of registration procedure
before a court registry, this open issue could be
solved by introducing a precise definition of the
reasons for which the registration procedure may
be suspended, which would provide greater legal
certainty.
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INTRODUCING CONSULTATION AP-
POINTMENTS WITH REGISTRATION
JUDGES*

FBiH and RS: OPEN ISSUE

Currently, there is no possibility of scheduling a
formal consultation appointment with registra-
tion judges, even though this is often the simplest
and the fastest way of providing clarifications and
additional information necessary for fast and
efficient completion of the registration proce-
dure. Consultation appointments with registra-
tion judges are common practice in most courts.
However, many registration judges do not allow
consultations.

FBiH and RS: RECOMMENDATION

It is necessary to introduce a requirement for all
court registration departments and judges in BiH
to schedule consultation appointments at the
request of the parties involved.

E-REGISTERS OF BUSINESS ENTITIES*

FBiH and RS: OPEN ISSUE

The establishment of the E-registers of business
entities at the Entity level and in Brcko Districtis a
step forward when it comes to availability of data
from the registers and it facilitates access to the
information needed through a very simple data
search engine. Unfortunately, it is evident that
the current Entity-level E-registers have not been
fully aligned with the court register data yet, and
therefore, their reliability is still questionable. In
practice, this means that the reliable data on busi-
ness entities can be obtained exclusively from the
competent courts. In addition, the digitization of
court registries has not been fully implemented
yet, since the extracts from the E-register of busi-
ness entities cannot be used as valid public doc-
uments. An additional problem is the practice
applied by some registration courts, where they
require parties to present a proof of legal interest
(or reference to the case) before accessing the files
or receiving certified transcripts or copies thereof,
which is not in accordance with the law or the
principle of public access to the court registers.
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FBiH and RS: RECOMMENDATION

Improving and updating of the E-register should
be aimed at ensuring that the entire data search
on business entities is performed electronically.
This method of searching for, and obtaining data
would save the time and money otherwise needed
for obtaining data through a court register. The
electronic register of business entities should
include all important information related to the
businesses, as well as the steps that need to be
taken in the registration procedure, the amount of
court fees payable and other useful information. It
should be possible to submit requests for extracts
from the register electronically and to receive such
extracts in electronic form with the force of public
documents.

INTRODUCING ONE-STOP SHOP REGIS-
TRATION PROCEDURE IN THE FBiH

FBiH: OPEN ISSUE

The process of registering new companies in
the FBiH is currently taking place before several
authorities that either do not cooperate with each
other at all or their cooperation is at an unsatis-
factory level. The founders (or their proxies) are
required to initiate each of the steps necessary
in the registration process themselves and physi-
cally submit numerous document to each of the
authorities individually, in several different places.
The registration authorities do not act on the prin-
ciple of trustin the work of other public authorities
and as a result, they seek to re-inspect the docu-
ments that have already been received by another
registration authority, which based on such docu-
ments, issued its decision on registration. This
practice significantly extends the process of regis-
tration of new companies, as well as the registra-
tion of changes that occurred in the existing ones,
and creates additional administrative costs for
investors, thus making the FBiH extremely unat-
tractive for investments.

FBiH RECOMMENDATION:

Adopt an adequate legislative framework for the
establishment of a One-Stop Shop registration
system in the FBiH, which would significantly
speed up and simplify the process of business
registration in the FBiH. This system already exists
in RS and has proved to be very efficient. The One-
Stop Shop registration system would be based on
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the principle of interoperability of public authori-
ties participating in the registration process. The
application for a business registration would be
filed in one place together with all the necessary
initial documentation, while all the further steps
and the exchange of documents would be carried
out among the competent authorities ex officio. In
doing so, the One-Stop Shop registration system
should cover all the steps in the registration pro-
cess, i.e. all the procedures necessary for the
company to become fully operational and able to
conduct its business activities (including VAT reg-
istration, if necessary).

REGISTRATION COURTS’ PROCEDURES
WITH REGARD TO THE ACCEPTANCE OF
THE FORM OF COMPANIES’ FOUNDING
ACTS

FBiH: OPEN ISSUE

In its judgement No. U-15/10 dated 2 December
2015, the FBiH Constitutional Court has found that
certain Articles of the FBiH Law on Notaries, one
of which is Article 73 governing the legal transac-
tions that require notarization, are not in accor-
dance with the Constitution of FBiH and that such
articles shall no longer be in force as of the date
of the judgement’s publication in the FBiH Offi-
cial Gazette. In the grounds of the judgement, it is
stated that the implications of this Constitutional
Court decision are extended to the provisions of
special laws that prescribe a mandatory notariza-
tion of certain legal transactions, which have the
legal basis in the FBiH Law on Notaries. One of
these special laws is the FBiH Law on Registration
of Business Entities stipulating that the compa-
nies’ founding acts must be notarized. Given that,
after the aforementioned judgement of the FBiH
Constitutional Court, the courts apply different
registration procedures, where some of them act
in accordance with the judgement and accept the
founding acts merely containing certified signa-
tures, while others keep insisting on the notarized
founding acts, it creates an issue of unequal treat-
ment by the courts across the FBiH territory and
hence legal uncertainty.

FBiH: RECOMMENDATION

It is necessary to render a decision on a unified
procedure at all 10 registration departments/
courts in the FBiH to eradicate the different
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practice of the registration judges, pending the
enforcement of the amendments to the FBiH Law
on Notaries and the FBiH Law on Registration of
Business Entities.

STATUTORY DEADLINES IN THE BUSI-
NESS ENTITIES REGISTRATION PROCE-
DURE*

FBiH: OPEN ISSUE

The FBiH Law on Registration of Business Entities
lay down urgency and uniformity of the procedure
for registering business entities in the register, as
well as its applicability to all businesses estab-
lished in BiH, either by domestic or foreign legal
entities and individuals. These laws stipulate the
obligation of competent registration courts in
the FBiH to issue a decision on registration within
5 days after the application was duly filed. How-
ever, in practice, these statutory deadlines are
disregarded and the procedure for registering or
amending information in the registry takes longer
than the prescribed timeframes. One of the key
reasons for delays in the procedures of registering
oramending information in the registry is the prin-
ciple that the case assigned to a registration judge,
in the event of his/her prolonged absence (due to
illness, vacation, seminars, training, etc.), cannot
be automatically reassigned to another judge.
The case may be reassigned to another judge only
upon written request submitted by the applicant
to the Court Administration, which then makes a
decision on whether the request will be approved
and the case reassigned to another judge. This
procedure only causes even longer delays in the
procedure, which is most certainly already over-
due due to the absence of the judge.

FBiH: RECOMMENDATION

The work of the registration courts in FBiH must
be organized in a way that would provide con-
tinuous registration services. In the event that the
registration judge to whom the case was originally
assigned is absent for more than three days, it is
necessary to introduce a mechanism that allows
forwarding the case automatically to another
judge.
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REGISTRATION OF BUSINESS ENTITIES
IN CASES WHEN THE AUTHORIZED REP-
RESENTATIVE IS A FOREIGNER*

RS: OPEN ISSUE

The latestamendments to the RS Law on Registra-
tion of Business Entities RS, Article 32, paragraph
1, items a), b) and v) prescribe a set of mandatory
documents that are to be filed when establishing a
business entity or modifying information relevant
forits legal transactions. Item v) of the said Article
stipulates the obligation to file a BiH residence
permit if the person authorized to represent the
business entity is a foreign person. This provision
is incompliant with the regulations governing the
employment and residence of foreigners in BiH.
Bearing in mind that the residence permit for for-
eign entities conducting business activities in BiH
is issued mostly on the basis of work permit, it is
practically impossible for foreigners to set up a
company on the territory of RS without appointing
a local citizen or a person holding the residence
permit as an authorized representative of such
company. Namely, given that the employer, i.e. the
company is to file an application and take partin
the procedure for issuing the work permit with the
competent authorities, while at the same time, it is
only yet to be established, it becomes practically
impossible for it to obtain the work permit. The
above described also applies to other grounds for
obtaining a residence permit by foreigners in BiH
based on theirwork with or without a work permit,
which also requires the existence of a formally
incorporated company. In addition, the same obli-
gation is stipulated by Article 45, item b) in case
of a procuration registration, if the procurator is a
foreign person. However, in accordance with the
practice applied by the registration courts and the
Agency for Intermediary, IT and Financial services
(APIF), the requirement to submit a Certificate of
Approved Residence on the Territory of BiH is con-
sidered met by obtaining and filing a Residence/
Change of Address Registration Certificate (so
called ‘White Card’). To obtain this Certificate, a
foreign citizen should visit BiH before applying for
the registration of his/her business entity and reg-
ister a place of residence in accordance with the
regulations governing the stay of aliens in BiH.
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RS: RECOMMENDATION

It is necessary to harmonize the RS Law on Reg-
istration of Business Entities with the regulations
governing the stay of aliens in BiH or to delete
Article 32, paragraph 1, item v) in the part which
provides for mandatory submission of the Cer-
tificate of Approved Residence on the territory of
BiH in the event that the legal representative is a
foreigner, in the business registration procedure.
The above applies also to the provision of Article
45, item b).

LAW ON COMPANIES

INTRODUCING ADEBT-TO-EQUITY SWAP
MECHANISM *

FBiH and BD: OPEN ISSUE

The FBiH Law on Companies does not cover the
issue of debt-to-equity swap mechanism. Namely,
the said Law, in Article 130, paragraph (1), item d)
provides for the possibility of increasing the share
capital by converting the creditors’ claims into
the debtors’ share capital only in case of debts
incurred until 30 September 2013, based on the
“contributions to health insurance, unemploy-
ment insurance, taxes, debts to employees, and
supplied water, electricity, gas and other utilities”,
all as provided for in the Law on the Financial Con-
solidation of Enterprises in the FBiH. Likewise, the
BD BiH Law on Enterprises does not provide for
the possibility of converting the creditors’ claims
into the share capital, and in accordance with this
Law also, the share capital can be increased “only
by issuing new shares”.

Unlike the FBiH and BD BiH Laws, the RS Law on
Companies, owing to Amendments No. 100/17,
stipulates that the share capital in companies of
all legal forms can be increased in the manner
prescribed thereby, as well as by converting the
creditors’ claims into the shares, with no limitation
to the amount of the share capital, in accordance
with the law governing the restructuring and
reorganization of the debtor in the bankruptcy
proceedings. The Amendments to the RS Law on
Companies explicitly provide for the possibility of
converting claims into shares of limited liability
companies, i.e. shares of joint stock companies,
with the limitation that on an annual basis, the
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conversion can be made up to a maximum of half
of the company’s share capital that existed at the
time when the company’s general assembly made
the decision to do so.

FBiH and BD: RECOMMENDATION

A debt-to-equity swap model should be intro-
duced into the FBiH Law on Companies, without
limiting the amount of claims stipulated by the
Law on the Financial Consolidation of Enterprises
in the FBiH, while the BD BiH Law on Enterprises
should be amended to provide for additional
options forincreasing the share capital, except the
one that refers to issuing of new shares. In addi-
tion, the regulations governing the registration
of business entities should define the procedure
for debt-to-equity swap, or specify the provisions
referring to bankruptcy and reorganization within
the laws on companies/enterprises that apply.

The introduction of the debt-to-equity swap
mechanism into the FBiH and BD BiH would enable
additional consolidation of the companies, while
taking into account the pronounced illiquidity and
a large number of accumulated financial prob-
lems of the companies. In addition, the creditors
would have the opportunity to settle their claims
against the companies by swapping its debts to
equity. This method of settling debts would not
be an additional financial burden for such compa-
nies, which is of particular importance. Therefore,
the debt-to-equity swap option is a good solu-
tion for settling the companies’ debts because it,
inter alia, enables the companies to settle their
debts without damaging their liquidity. This way,
the creditors would be given a discretionary right
to initiate the aforementioned procedure for the
debt-to-equity swap, thus enabling an effective
system for the protection of their interests.

FINANCING THE PURCHASE OF OWN
SHARES*

FBiH and BD: OPEN ISSUE

The FBiH Law on Companies, in Article 225, pro-
hibits a joint-stock company from financing a
purchase of its own shares, forbidding it to pro-
vide and guarantee advance payments, loans and
credits for the sale of its shares. This prohibition
is not explicitly stipulated in the case of limited
liability companies, however, by applying the pro-
visions of this Law to limited liability companies
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accordingly, it can be concluded that the said pro-
hibition applies also to this type of companies. A
similar state of play is also in BD BiH, while the RS
Law on Companies makes a distinction between
limited liability companies and joint stock compa-
nies when it comes to this matter. This imprecisely
regulated prohibition of financing the purchase of
shares, especially in the FBiH, creates legal uncer-
tainty as to the permissibility of undertaking cer-
tain legal transactions, particularly when acquir-
ing/purchasing companies.

FBiH and BD: RECOMMENDATION

Financing the purchase of shares should be more
precisely regulated in the FBiH Law on Companies
and the BD BiH Law on Enterprises with a clear
and precise formulation of whether the prohibi-
tion applies exclusively to joint stock companies
oris also applicable to limited liability companies.
Along with the terms “advance payments’, “loans”
and “credits”, the term “security” which is to be
provided to third parties for acquiring shares of
the company should also be defined. In addition,
a clear wording of what is meant by direct, and
what by indirect funding, would additionally con-
tribute to the creation of legal certainty.

RESERVE FUND*

FBiH and RS: OPEN ISSUE

The provisions of the FBiH Law on Companies,
which prescribe the obligations of joint stock
companies, include, inter alia, their obligation to
establish a reserve fund. Specifically, a joint stock
company is obliged to have a reserve fund that is
to be established from profit and other sources in
accordance with the said Law and other regula-
tions. The reserve fund amounts to at least 25%
of the share capital of a joint stock company. The
aforementioned provision defining the obliga-
tion to establish a reserve fund is not contained
in the part of the FBiH Law on Companies defin-
ing the obligations of limited liability companies.
However, if we take into account the provision that
states that the provisions of the Law referring to
joint stock companies apply also to limited liabil-
ity companies unless otherwise specified thereby,
we can conclude that the obligation to establish a
reserve fund also applies to limited liability compa-
nies. This is also the case in the RS Law on Compa-
nies, where the statutory reserves are set at 5% of
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the total company’s annual profit until they cumu-
latively reach at least 10% of the share capital.

FBiH and RS: RECOMMENDATION

The FBiH and RS Law on Companies should clearly
definethe obligations related to the establishment
of a reserve fund for limited liability companies
without calling for the mutatis mutandis applica-
tion of provisions that prescribe obligations exclu-
sively for joint stock companies. This would create
legal certainty and prevent different interpreta-
tions of the mutatis mutandis application of the
provisions related to one type of company.

ACQUISITION OF SUBSIDIARY COMPA-
NIES BY THE FOUNDING/PARENT COM-
PANY

FBiH: OPEN ISSUE

The FBiH Law on Companies, in Article 234, para-
graph 1, item g stipulates that the General Assem-
bly of a joint stock company decides on merging
with, and acquiring of other companies by the
joint stock company or its merging with, or acquir-
ing by other companies. Considering that the FBiH
Law on Companies, in Article 303, paragraph 1,
stipulates that the provisions of the said Law that
refer to joint stock companies also apply to lim-
ited liability companies, unless otherwise speci-
fied thereby, this means that the above Article 234
point g also applies to limited liability companies.
Referring to the aforementioned provision and
interpreting it in the manner that the legislator
allowed the acquisition of subsidiaries, the affili-
ated companies have been submitting an appli-
cation for acquisition to the competent courts so
far. Considering that different courts, or even more
symptomatically, different judges within a single
court, have been treating the acquisition of the
subsidiary companies by their parent company,
or denial thereof, differently, we are of the opinion
that this matter requires a unified solution that
would leave no room for legal uncertainty. Specifi-
cally, thisis a matter of increasing the share capital
of the successor company due to the acquisition
of a subsidiary by its founding company/owner,
where, in practice, we also encounter the inter-
pretation by the courts that the acquisition of a
subsidiary by its founder is not allowed at all (irre-
spective of the increase in the share capital of the
successor company).
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FBiH: RECOMMENDATION

Since the FBiH Law on Companies leaves room for
various interpretations regarding the possibilities
and requirements for the acquisition of subsidiar-
ies by their founders (judging by the diversity of
judicial practice), this open issue would be solved
by precisely defining the requirements and limita-
tions, if any, when it comes to the acquisition of
a company by its founder and/or by unifying the
position of the courts/judges in the FBiH and pub-
lishing this common position, which would create
greater legal certainty.

LIQUIDATION OF COMPANIES

FRAGMENTED AND CONTRADICTORY
LEGISLATION GOVERNING THE LIQUIDA-
TION PROCEDURE*

FBiH: OPEN ISSUE

The liquidation procedure is governed by the FBiH
Law on Liquidation Procedure and the FBiH Law
on Companies. Certain issues that are not cov-
ered by the FBiH Law on Liquidation Procedure
are governed by the FBiH Law on Bankruptcy
Procedure, except for the provisions related to (i)
restructuring and reorganization of debtors, (ii)
assembly and board of creditors, (iii) refutation
of legal actions and (iv) main hearings. However,
these regulations are often contradictory, and cer-
tain issues are regulated in different ways, which
in practice leads to legal uncertainty and inconsis-
tent practice of courts and judges in conducting
liquidation proceedings. For example, the Law on
Liquidation Procedure prescribes the obligation
of the liquidator to publish the instigation of lig-
uidation proceedings in the Official Gazette, while
the Law on Companies requires a public notice
on the instigation of liquidation proceedings to
be published in daily newspapers, at appropriate
intervals. As a result of these inconsistent regula-
tions, some courts and judges arbitrarily assess
whether the instigation of a specific liquidation
proceedings should be published only in the Offi-
cial Gazette or possibly in newspapers, or both.
Furthermore, the subsidiary application of the
Law on Bankruptcy Procedure on the issues that
are not regulated by the Law on Liquidation Pro-
cedure or the Law on Companies often results in
the imposition of unnecessary and inappropri-
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ate duties upon the liquidator in the liquidation
proceedings, which ultimately results in a longer
procedure and higher costs. For example, in prac-
tice - modelled after bankruptcy proceedings - all
existing bank accounts of the company must be
closed and a single account opened specially for
the purposes of the liquidation procedure, which
entails costs of opening and closing the said
accounts, as well as the obligation to inform the
debtors about the change of account. In prac-
tice, the latter one can be extremely problematic
in case that the company has a large number of
clients/debtors that need to be informed thereof,
or in case of customers who are accustomed to a
certain payment procedure.

FBiH: RECOMMENDATION

Adopt a new law on liquidation procedure in the
FBiH to regulate the liquidation procedure in a
unique and detailed manner, and either repeal the
provisions of the Law on Companies governing
thisissue or harmonize the new law with it, so that
they complement each other.

POINT IN TIME AS OF WHICH LIQUIDA-
TION PROCEDURE IS TO BE CONSID-
ERED INSTIGATED*

FBiH: OPEN ISSUE

In the liquidation procedure, the exact point
in time when the liquidation is instigated is an
important issue because the law provides for
giving rise to certain obligations and calculating
different deadlines therefrom. However, none of
the current regulations governing the liquidation
proceedings specifically defines when the liqui-
dation procedure is to be considered instigated:
whether it is from the moment when the court
renders the decision; or from the moment making
an annotation in the commercial registry; or from
the moment of publishing the decision in Official
Gazette, or from some other moment.

FBiH: RECOMMENDATION

The latest draft FBiH Law on Liquidation Proce-
dure regulates certain legal consequences of insti-
gating a liquidation procedure, however, it should
also specify the moment when the liquidation
procedure is to be considered instigated, that is,
it should stipulate that all the legal consequences
and obligations are tied to the date when the deci-
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sion on instigating the liquidation procedure was
made.

RESPONSIBILITY OF THE COMPANY’S
MANAGEMENT BOARD MEMBERS DIS-
MISSED DURING THE LIQUIDATION PRO-
CEDURE*

FBiH: OPEN ISSUE

The FBiH Law on Companies and the FBiH Law
on Liquidation Procedure do not require any of
the discharged management board members to
cooperate with, or provide support to the com-
pany’s liquidator unless the person appointed
as a company’s liquidator is also a management
board member. Furthermore, the aforementioned
laws do not provide for the accountability of the
discharged management board members for the
liabilities arising during the liquidation proceed-
ings as a result of their actions or failures to act
prior to the discharge, or as a result of their failure
to deliver a complete set of information or docu-
mentation to the company’s liquidator.

FBiH: RECOMMENDATION

Notwithstanding the fact that the latest FBiH draft
Law on Liquidation Procedure stipulates that that
the provisions of the FBiH Law on Bankruptcy Pro-
cedure apply to the liqguidation procedure mutatis
mutandis, and that the latest FBiH draft Law on
Bankruptcy Procedure requires the participation
of the management board members, as well as
the compulsory measures in case they fail to do
so, the new FBiH Law on Liquidation Procedure
should impose a legal requirement on the dis-
charged company’s management board to pro-
vide the necessary cooperation and support to
the company’s liquidator pending the completion
of the liquidation proceedings. In addition, given
that neither the aforementioned draft Laws nor
the current FBiH Law on Companies prescribe
that the discharged management board mem-
bers should be held responsible for damages or
liabilities of the company or the liquidator arising
from their actions or failures to act prior to the
discharge, or from a failure to deliver a complete
set of information or documentation to the com-
pany’s liquidator, this should be regulated by the
new FBiH Law on Liquidation Procedure.
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ALIGNMENT OF THE LAW ON LIQUIDA-
TION PROCEDURE WITH THE NEW LAW
ON BANKRUPTCY*

RS: OPEN ISSUE

In 2016, the RS adopted a new Law on Bankruptcy
which superseded the former RS Law on Bank-
ruptcy. As the RS Law on Liquidation Procedure
refers to the mutatis mutandis application of the
provisions set out in the (old) RS Law on Bank-
ruptcy, this might create ambiguities and confu-
sion in their implementation, because the provi-
sions of the aforementioned law are no longer in
effect.

RS: RECOMMENDATION

Itis necessary toamend the RS Law on Liquidation
Procedure, so that Article 16 provides for a mutatis
mutandis application of the provisions set out in
the (new) RS Law on Bankruptcy or to provide for
a mutatis mutandis application of the provisions
governing the bankruptcy procedure, in order to
avoid any ambiguities in the future.

LAW ON PLEDGES

REGISTERING A PLEDGE ON SHARES
IN LIMITED LIABILITY COMPANIES AND
ACCESS TO INFORMATION ON SHARE
PLEDGES

BiH: OPEN ISSUE

The BiH Framework Law on Pledges governs the
issue of establishing a pledge on the state level.
The law is primarily related to the pledge on prop-
erty that is considered movable property, but the
legal practitioners and theorists have adopted
the view that this law also applies to the estab-
lishment of a pledge on shares in companies with
limited liability. Given that the establishment (and
subsequent search) of pledges in the BiH Pledge
Registry requires, among other things, entering a
13-dig tax number held by the pledger, as well as
the pledger’s address in BiH; foreign entities that
do not have the 13-digit tax number and address
in BiH have no possibility of registering a pledge.
This practically prevents foreign entities to estab-
lish a pledge on shares in limited liability compa-
nies registered in BiH, given that the registration
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in the BiH Pledge Registry is one of the precondi-
tions for the establishment of a pledge.

An additional problem for creditors in BiH is a very
limited set of search options within the Pledge
Register. Registered liens can only be searched
based on: (i) its registration number; (i) the serial
number of the specific property, provided that
the pledged property has been assigned such
a number; and (iii) the tax number (or the ID
number) of the debtor. However, there is no pos-
sibility to search the Pledge Register only on the
basis of keywords, which greatly complicates its
use and the verification of priority liens registered
on property.

BiH: RECOMMENDATION

It is necessary to amend the BiH Law on Pledges
(@nd the pertaining bylaws, above all the Rule-
book on Pledges) in order to provide for the possi-
bility of establishing a pledge on the shares owned
by foreign persons, as well as to make appropri-
ate changes in the BiH Pledge Register that would
enable the registration of such pledges. It is also
necessary to upgrade the Pledge Register soft-
ware to make it more user-friendly.

REGISTERING A PLEDGE ON SHARES
IN LIMITED LIABILITY COMPANIES AND
ACCESS TO INFORMATION ON SHARE
PLEDGES

FBiH and RS: OPEN ISSUE

Given that the registration courts keep records of
shares in limited liability companies, it would be
logical and practical if the information related to
encumbrances on the shares, if any, in these com-
panies (e.g. pledges) would also be registered and
kept in the commercial registries. Although there
is no legal basis for such a registration, there is
no obstacle either, as no legal provision prohib-
its this type of registration. However, in practice,
courts usually reject requests for registration of
encumbrances on shares. This results in less legal
certainty given that the potential buyers of shares
cannot be adequately informed by examining the
records of the possible encumbrances on shares.

The above issues are not present in relation to
the establishment and registration of pledges
on shares at the entity level, as the entity securi-
ties registries perform registration of pledges on
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shares. However, the problem in relation to the
shares is that third parties are deprived of the pos-
sibility to obtain relevant information related to
the pledges on shares (such information can only
be obtained by the owner of shares only), which
is contrary to the purpose of the pledge, which,
among other things, entails public access to the
information on pledges.

FBiH and RS: RECOMMENDATION

It is necessary to amend the entity laws on regis-
tration of business entities in a way that they spe-
cifically prescribe the procedure for registration of
pledge on shares, which would be conducted by
the registration courts. The amendments should
provide for the obligation of the pledger, whose
shares have been pledged, to register the pledge
in the registration court, and the penalties for fail-
ure to meet this obligation.

In addition, the relevant regulations governing the
operations of the securities registries should pro-
vide for the possibility to access the information
related to the pledges on shares by any third party,
without any restrictions that are currently in place
(a registry excerpt that contains this information is
currently obtainable only by the shareholder who
has pledged his/her share).
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EXECUTIVE SUMMARY
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OPEN ISSUE

RECOMMENDATION

RESPONSIBLE
INSTITUTION

BUSINESS REGISTRATION

FBiH and RS

Unclearly defined reasons
that can lead to the suspen-
sion of the business registra-
tion procedure r

FBiH and RS

The necessity of introducing
consultation  appointments
with registration judges

FBiH and RS

Unreliability of E-register of
business entities

FBiH
Lack of One-Stop Shop regis-

tration system in the Federa-
tion of BiH

FBiH

Unequal registration courts’
procedures with regard to
the acceptance of the form of
companies’ founding acts

FBiH

Non-compliance with the
statutory deadlines in the
business entities registration
procedure

RS

Incompatibilities in the pro-
cedure of registering a busi-
ness entity in case when the
authorized representative is a
foreigner

In the entity-level laws on registration of business
entities, precisely define the circumstances under
which the suspension of the business registration
procedure may occur.

Introduce a requirement for all court registration de-
partments and judges in BiH to schedule consulta-
tion appointments at the request of the parties.

It is necessary to update the E-register to match
the corresponding court register of business enti-
ties, and to ensure that that the entire data search
on business entities is performed electronically. En-
able submitting requests for register extracts elec-
tronically and receiving the extracts with the force of
public documents in an electronic form.

Adopt an adequate legislative framework for the
establishment of a One-Stop Shop registration sys-
tem in the FBiH, which would significantly speed up
and simplify the process of business registration in
the FBiH. The One-Stop Shop registration system
should be based on the principle of interoperability
of public authorities participating in the registration
process.

Render a decision on a unified procedure at all 10
registration departments/courts in the FBiH to erad-
icate the different practice of the registration judges,
pending the enforcement of the amendments to the
FBiH Law on Notaries and the FBiH Law on Registra-
tion of Business Entities. .

Introduce mechanisms in the registration courts
that will allow automatic forwarding of cases to an-
other judge in the event that the registration judge
to whom the case was originally assigned is absent
from work.

Harmonize the RS Law on Registration of Business
Entities with the regulations governing the stay of
aliens in BiH or delete the provisions which provides
for mandatory submission of the Certificate of Ap-
proved Residence on the territory of BiH in the event
that the legal representative or procurator is a for-
eigner.

FBiH Government
FBiH Parliament

RS Government
RS National Assembly

Municipal Courts in FBiH

Basic Courtsin RS

FBiH Ministry of Justice
Municipal Courts in FBiH

RS Ministry of Justice
Basic Courtsin RS
APIF

FBiH Government
FBiH Parliament

HJPC BiH

Municipal Courts in FBiH

RS Government
RS National Assembly
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OPEN ISSUE

RECOMMENDATION

RESPONSIBLE
INSTITUTION

LAW ON COMPANIES

FBiH and BD

Inability to carry out a debt-
to-equity swap

FBiH and BD

Incompatibilities in the regu-
lations on financing the pur-
chase of own shares

FBiH and RS

Doubts regarding the estab-
lishment of a reserve fund in
limited liability companies

FBiH

Unequal practice of the regis-
tration courts in terms of ac-
quisition of subsidiaries by its
founding company

Introduce a debt-to-equity swap into the FBiH Law
on Companies and the BD BiH Law on Enterprises,
without a limitation to only some of the claims, thus
enabling an additional consolidation of the compa-
nies.

Financing the purchase of shares should be more
precisely regulated in the FBiH Law on Companies
and the BD BiH Law on Enterprises with a clear and
precise formulation of whether the prohibition ap-
plies exclusively to joint stock companies or is also
applicable to limited liability companies.

The FBiH and RS Law on Companies should clearly
define the obligations related to the establishment
of a reserve fund for limited liability companies with-
out calling for the mutatis mutandis application of
provisions that prescribe obligations exclusively for
joint stock companies. This would create legal cer-
tainty and prevent different interpretations of the
law.

Precisely define the requirements and limitations, if
any, when it comes to the acquisition of a company
by its founder in the FBiH Law on Companies; and/
or have a unified position adopted and published by
the courtsin FBiH in terms of this matter to eliminate
the possibility of different interpretations and create
greater legal certainty.

FBiH Government
FBiH Parliament

BD BiH Government
BD BiH Assembly

FBiH Government
FBiH Parliament

BD BiH Government
BD BiH Assembly

FBiH Government
FBiH Parliament

RS Government
RS National Assembly

FBIH Government
FBiH Parliament
Municipal Courts in FBiH

LIQUIDATION OF COMPANIES

FBiH
Fragmented and contradic-

tory legislation governing the
liquidation procedure

FBiH

Unclear point in time as of
which liquidation procedure
is to be considered instigated
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Adopt a new Law on liquidation procedure in the
FBiH to regulate the liquidation procedure in a
unique and detailed manner, and either repeal the
provisions of the Law on Companies governing this
issue or harmonize the new law with it, so that they
complement each other.

The new FBiH Law on Liquidation Procedure should
specify the moment when the liquidation procedure
is to be considered instigated, that s, it should stipu-
late that all the legal consequences and obligations
are tied to the date when the decision on instigating
the liquidation procedure was made.

FBiH Ministry of Justice
FBiIH Government
FBiH Parliament

FBiH Ministry of Justice
FBiH Government
FBiH Parliament
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OPEN ISSUE

RECOMMENDATION

CHAPTERS | CORPORATE LAW

RESPONSIBLE

FBiH

Absence of responsibility of
the discharged management
board members during the
liquidation procedure

RS

Alignment of the Law on Lig-
uidation Procedure with the
new Law on Bankruptcy

The new FBiH Law on Liquidation Procedure should
impose a legal requirement on the discharged com-
pany’s management board to provide the necessary
cooperation and support to the company’s liquida-
tor pending the completion of the liquidation pro-
ceedings. In addition, the discharged management
board members should be held responsible for dam-
ages or liabilities of the company or the liquidator
arising from their actions or failures to act prior to
the discharge, or from a failure to deliver a complete
set of information or documentation to the compa-
ny’s liquidator.

It is necessary to amend the RS Law on Liquidation
Procedure, so that Article 16 provides for a mutatis
mutandis application of the provisions set out in the
(new) RS Law on Bankruptcy or to provide for a mu-
tatis mutandis application of the provisions govern-
ing the bankruptcy procedure, in order to avoid any
ambiguities in the future.

INSTITUTION

FBiH Ministry of Justice
FBiIH Government
FBiH Parliament

RS Ministry of Justice
RS Government
RS National Assembly

LAW ON PLEDGES

BiH
Shortcomingsin the establish-

ment of a lien on the shares in
a limited liability company

FBiH and RS

Inability to register a pledge
on shares in limited liability
companies and access to in-
formation on share pledges

Amend the BiH Law on Pledges and the Rulebook on
Pledges in order to provide for the possibility of es-
tablishing a pledge on the shares owned by foreign
persons, as well as to make appropriate changes in
the BiH Pledge Register that would enable the regis-
tration of such pledges. Upgrade the Pledge Register
software to make it more user-friendly.

Amend the entity laws on registration of business
entities in a way that they specifically prescribe the
procedure for registration of pledge on shares, which
would be conducted by the registration courts. The
relevant entity regulations governing the operations
of the securities registries should provide for the
possibility to access the information related to the
pledges on shares by any third party, without any re-
strictions that are currently in place.

Ministry of Justice of BiH
Council of Ministers of
BiH

Parliamentary Assembly
of BiH

FBiH Government
FBiH Parliament
Municipal Courts in FBiH

RS Government

RS National Assembly
Basic Courtsin RS
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TAXES

INTRODUCTION

The total tax burden in BiH is 23.7% of the profit
generated and it is significantly lower than the
average levied in the European and Central Asian
countries. However, BiH is still twice as worse
than the aforementioned countries in terms of the
number of annual payments (33 procedures) and
the required time (411 hours per year).

In the ranking by ease of paying taxes, BiH ranks
139 outof 190 countriesin total*. Theinconsistency
and complexity of the taxation system, ambigu-
ous laws and the subjectivity of the controlling
authorities in the interpretation and enforcement
of the laws are still the main problems facing for-
eign investors in BiH.

Unfortunately, there has been no improvement in
the area of taxes since the publication of the last
White Book.

According to ‘FIC Business Barometer’, frequent
changes in laws and unpredictable tax policy are
among the key factors adversely affecting the
business operations of foreign companies.

In order to facilitate business operations of enter-
prises engaged in business activities across the
country, the FIC promotes the need for harmoni-
zation of tax regulations at the state level, as well
as the reduction of the number of administrative
procedures for tax payment aiming to disburden
the business sector. The latest legal provisions do
not go in that direction.

In addition to taxes, the business operations of
foreign investors in BiH are made even more dif-
ficult and burdened by numerous charges and
fees payable at different government levels. Spe-
cifically, there are numerous specific fees payable
at the state, entity, cantonal and municipal level,
which creates problems and high costs for inves-
tors operating across the country.

Iltis therefore necessary also to harmonize the reg-
ulations on fees and charges, and the number of
required payment of fees and charges should be
reviewed and reduced.

Below is a list of specific tax problems facing FIC
members, as well as the list of corresponding
recommendations.

Paying Taxes in Bosnia and Herzegovina and comparator economics - Ranking and Score DB 2019 Paying Taxes Score

60.43: Bosnia and Herzegovina (Rank: 139)

4 “Doing Business 2017, World Bank report
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100>

81.42: Czech
72.68: Croatia Republic
(Rank: 89) (Rank: 45)

76.89: Greece
(Rank: 60)

75.80: Regional Average
(Europe & Central Asia)

76.67: Montenegro
(Rank: 68)
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CORPORATE INCOME TAX

APPLICATION OF INTERSTATE DOUBLE
TAXATION AGREEMENTS IN BIH*

BiH: OPEN ISSUE

The current Laws on Corporate Income Tax in BiH
stipulate that the provisions of the International/
Interstate Double Taxation Agreements entered
into by BiH take precedence over the provisions of
the said Laws. The Double Taxation Agreements
are published in the BiH Official Gazette, in the
official languages in use in BiH. The Ministry of
Finance and Treasury of BiH has published a list
of concluded Double Taxation Agreements and
uploaded the Agreements published in the BiH
Official Gazette. The published Agreements are
used by the Ministry of Finance and Treasury of
BiH when responding to the requests for interpre-
tation, as well as by tax authorities during inspec-
tion controls. Several issues have been identified
in the implementation of the International/Inter-
state Double Taxation Avoidance Agreements:

e The list of Double Taxation Agreements
published on the website of the Ministry of
Finance and Treasury of BiH is not updated
on a regular basis and the notices of such
Agreements ceasing to have effect are not
transparently published,

e Itis not known which agreements are cur-
rently in the negotiation phase or which have
been approved and pending ratification.
Given that double taxation remains one of
the higher costs in practice, we consider it
important to know in advance which agree-
ments can be expected to come into force in
the upcoming period,

o The Agreements are signed in the language
of the Contracting States and in English. Most
of the final provisions set out in the Agree-
ments stipulate that in case of discrepancies
in the translation and interpretation, the ver-
sion in English will prevail. Since the Agree-
ments are published in the Official Gazette in
the languages that are in official use in BiH,
there are often differences in the translation,
which can lead to misinterpretation and mis-
application of the Agreements in practice.
Specific examples include the Agreements
concluded with the Czech Republic and the

BiH:
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United Arab Emirates, as well as the Republic
of Serbia, where the meaning of the provision
stipulating taxation method was changed
due to a translation error.

The procedure for obtaining an interpreta-
tion from the Ministry of Finance and Trea-
sury of BiH takes from several weeks to sev-
eral months, especially in case of complex
issues, which inhibits business activities and
investments.

During the inspection controls, tax inspec-
tors disregard the opinions issued by the
Ministry of Finance and Treasury of BiH with
regards to the application of the interstate
agreements and in most cases act contrary
to the issued opinion. Such behaviour of the
inspectors during the inspection procedures
raises doubts among taxpayers and cre-
ates business risk, which is particularly pro-
nounced in the area of royalties. Inspectors
use exclusively the texts of the Agreements,
without taking into account the particulars
set out in the OECD Model Tax Convention.
The OECD Model Tax Convention constitutes
an integral part of the Agreements and with-
out it, it is not possible to adequately inter-
pret the provisions of the Agreements.

The Ministry of Finance and Treasury of BiH
has published an Instruction on how to ini-
tiate a joint bargaining procedure in accor-
dance with the Double Taxation Agreements
that are in force in BiH, however, in practice,
it is not clear either how to initiate the pro-
cedure or which steps to take in order to
implement the joint bargaining procedure in
practice.

RECOMMENDATION

The Ministry of Finance and Treasury of BiH
should publish all effective Double Taxation
Agreements, including those that have been
adopted but not yet ratified, those that are
currently in the adoption procedure, and
those that are no longer effective (includ-
ing their effective and termination dates). All
bilateral agreements should be available to
all taxpayers in all languages in which they
have been signed.

A Rulebook or another piece of secondary
legislation should be adopted by the Minis-
try of Finance and Treasury of BiH to define
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the procedure for submitting requests and
required information, as well as the proce-
dure for issuing interpretations of the Agree-
ments, and introduce a reasonable deadline
for a response.

e The Ministry of Finance and Treasury of BiH
should draft @ manual explaining the basic
principles of the application and interpre-
tation of international agreements and the
OECD guidelines, so that the users, i.e. the
taxpayers could better understand and apply
the international agreements. This would
result in a smaller number of requests for
opinions and interpretations by the Ministry.

e Translation of the OECD Model Tax Conven-
tion, accompanying comments and inter-
pretations into one of the official languages
in BiH in order to facilitate its implementa-
tion by taxpayers, tax inspectors and other
authorities.

o Publish interpretations and opinions of the
Ministry of Finance and Treasury of BiH (while
ensuring the protection of confidential data).

o Draft and publish an interpretation or guide-
lines on how to implement the joint bargain-
ing procedure in practice.

CLARIFICATION AS TO WHICH INCOMES
AND EXPENDITURES ARE INCLUDED IN
THE TAX BASE*

FBiH: OPEN ISSUE

Article 7, paragraph 9 of the FBiH Law on Corpo-
rate Income Tax stipulates that transactions that
are not made for business purposes with the aim
of making profit shall not be included in the tax
base. Considering that the Law does not define
the “transactions that are not made for business
purposes” or the meaning of “doing business
with due diligence”, the legislator has left room
for subjective interpretation and disputes among
inspection authorities and taxpayers, because
any expenditure made for business purpose by
the taxpayers can be interpreted by the inspec-
tion authorities as a non-business expenditure.
This problem has been clarified to a certain extent
by Article 19 of the Rulebook on application of the
FBiH Law on Corporate Income Tax, where para-
graphs (1) and (2) stipulate that any expenditures
which cannot be linked to revenues, expenditures
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incurred for the owner’s private purposes and
expenditures paid for another legal entity shall not
be recognized.

However, the Rulebook introduces the concept of
price dumping, prescribing that any under-priced
sale shall be considered a dumping price and as
such non-deductible for corporate income tax
purposes. Such a provision puts most of the tax-
payers in a disadvantageous position as they try
different business strategies, sometimes even
those involving disadvantageous contracting,
to improve their financial results in the short,
medium or long term. In an ideal case, every sale
and each project is profitable, however, business
conditions often impose a need for conscious
intervention through lower prices in order to
conquer a new market, establish cooperation or
obtain references.

FBiH: RECOMMENDATION

It should be precisely defined what types of expen-
ditures are not considered business expenses in
terms of determining the tax base. The provisions
referring to price dumping in the Rulebook on
application of the FBiH Law on Corporate Income
Tax should be abolished as there is no economic
justification, and such a restriction is not pre-
scribed by the FBiH Law on Corporate Income Tax.

TAXATION OF INCOME DERIVED FROM
SERVICES PAYABLE BY AN RS RESIDENT
TO A RESIDENT OF THE COUNTRY THAT
HAS NOT SIGNED A DOUBLE TAXATION
AGREEMENT WITH BOSNIA AND HERZE-
GOVINA

RS: OPEN ISSUE

Article 45 paragraph (2) of the RS Law on Corpo-
rate Income Tax stipulates that the tax levied at
source (withholding tax) should also be levied
on income derived from services paid by an RS
resident to a resident of the country that has not
signed a double taxation agreement with Bosnia
and Herzegovina. The problem with the applica-
tion of the said provision refers to the opinion of
certain authorized persons from the competent
institutions that all income payments for the ser-
vices rendered by a non-resident are subject to the
withholding taxirrespective of the place where the
service was rendered. It is not clear whether the
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legislator’s intention has been to tax each income
derived from services, including those that were
rendered by a non-resident outside of BiH, or the
Rulebook should be amended to include the place
of rendering services, i.e. to prescribe that a non-
resident is required to pay the withholding tax on
the income paid by the resident on the basis of
services rendered on the territory of RS.

RS: RECOMMENDATION

The payment of withholding tax on income
derived from services paid by an RS resident to
a resident of the country that has not signed a
double taxation agreement with Bosnia and Her-
zegovina should be precisely defined.

AMORTIZATION / DEPRECIATION

FBiH: OPEN ISSUE

The FBiH Law on Corporate Income Tax pre-
scribed depreciation rates that are tax deduct-
ible for the purpose of reducing the corporate
income base. The Rulebook on application of the
FBiH Law on Corporate Income Tax first specifies
that the depreciation rates are maximum, while
in the following paragraph it stipulates that the
temporary differences cannot be carried forward.
Neither the Law nor the Rulebook define tempo-
rary differences. According to the FBiH Ministry of
Finance, the paragraph stipulating that the rates
are maximum should be disregarded. We are of
the opinion that such vague legal provisions have
brought about significant legal uncertainty, and
that the novelty in the regulations governing the
corporate income tax imposes an (unasked-for)
increase in the taxpayers’ expenses, thus directly
reducing their annual budget.

FBiH: RECOMMENDATION

It needs to be clearly defined whether the depre-
ciation rates are maximum or not. Our recommen-
dation is to keep maximum rates, as this is already
the usual practice of calculating depreciation. The
provision that does not allow carrying forward
the temporary differences referred to in Article 42,
paragraph (4) of the Rulebook on application of
the FBiH Law on Corporate Income Tax should be
abolished. Although the current Article 42, para-
graph (4) provides for a short-term reduction of
the tax base, we are of the opinion that the exist-
ing provision of the Rulebook, because of the legal
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uncertainty it is causing, can do more harm that it
can bring benefits.

UNEQUAL TAXATION PRACTICE OF THE
BUSINESS UNITS HEADQUARTERED IN
THE OTHER BiH ENTITY AND BRCKO DIS-
TRICT*

(1) FBiH and RS: OPEN ISSUE

Article 49 of the FBiH Law on Corporate Income
Tax stipulates that every taxpayer shall submit its
tax return and the supporting documentation to
the relevant unit of the Tax Authority within 30 days
after the expiration of the prescribed deadline for
the submission of financial statements. Business
units of the business entities headquartered in
RS, BD BiH and abroad are required to submit the
income statements together with their tax return.
Legal entities headquartered in RS, BD or abroad
performing their business activities through sev-
eral business units in different parts of the FBiH
face the problem of drawing up the balance sheet
and submitting the tax balance and tax returns to
the relevant unit of the Tax Authority separately for
each registered business unit. The Income State-
ments are required to be drawn up by the legal
entity together with all other financial statements,
while its subsidiary, i.e. business unit, which has
no legal personality, capital or assets, may make
an overview of incomes and expenses related to
the given subsidiary, if it chooses to do so.

(1) FBiH and RS: RECOMMENDATION

Consider the possibility to have the ministers
of finance reach an understanding and agree
that taxpayers, who perform business activities
through their business units on the territory of the
other BiH entity or BD, submit a single tax return
based on the headquarters of the taxpayer, and
that the allocation of revenues from the tax paid
is made according to the share of the business
units in total profits generated by the legal entity.
In this way, the harmonization of regulations and
tax treatment of business units would be achieved
throughout the country, and it would facilitate
business operations.

(1) FBiH: OPEN ISSUE

According to Article 9, paragraph (2) of the FBiH
Law on Corporate Income Tax, legal entities head-
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quartered in RS, BD or abroad, performing their
registered taxable activity through a business
unit situated in the FBiH, shall not be recognized
general and administrative expenses that are not
directly attributable to their business activities.
The above provision is ambiguous, vague and dis-
criminatory. Namely, the business unitisan organi-
zational part of the company, and therefore, it has
no legal personality; it has a place of business and
its representatives; and it deals with third parties
on behalf of and for the account of a company. For
this reason, it is unavoidable and natural to attri-
bute part of general and administrative expenses
of the legal entity to its branch office, i.e. business
unit according to an established model of costs
distribution for a specific place of business.

(I1) FBiH: RECOMMENDATION

Amend the above-stated Article of the FBiH Law
on Corporate Income Tax and prescribe that part
of the general and administrative expenses of the
legal entity is included in the tax base of its busi-
ness unit situated in the FBiH, and clearly define
the terms and conditions for determining the por-
tion of such expenses in the Rulebook on applica-
tion of the FBiH Law on Corporate Income Tax.

(1) FBiH and RS: OPEN ISSUE

Article 3, paragraph (3) of the Law on Accounting
and Auditing in FBiH stipulates: ,Provisions of this
Law shall apply to business units and plants of
legal entities headquartered outside the Federa-
tion, if the business units and plants are consid-
ered liable to corporate income tax in the Federa-
tion“. The FBiH Ministry of Finance has issued a
Clarification on the preparation and submission
of financial statements specifying that the afore-
mentioned business units are also required to pre-
pare and submit the financial statements. Article
3, paragraph (3) of the RS Law on Accounting and
Auditing stipulates that the provisions of the said
Law shall apply to the organizational units of legal
entities headquartered outside RS, if the legal
entity generates income in RS through such orga-
nizational units.

(Im) FBiH and RS: RECOMMENDATION

The provisions of the Entity Laws on Accounting
and Auditing should be amended in such a way
that the business units or plants of the legal enti-
ties headquartered in FBiH/RS would be required
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to keep record of their revenues and expenditures
as a basis for assessing the corporate income tax
base, rather than being required to prepare and
submit their financial statements, given that they
are not independent legal entities.

PAYMENT OF DIVIDENDS ABOLISHES
THE RIGHT TO TAX EXEMPTION ON THE
BASIS OF INVESTMENT*

FBiH: OPEN ISSUE

Pursuant to Article 36, paragraph 6, subparagraph
a) of the FBiH Law on Corporate Income Tax, a tax-
payer loses the right to tax exemption if it makes
a dividend payment from the profit that is exempt
from corporate income tax during and, up to three
years from the last year it used tax incentives set
out in this Article. If the taxpayer is able to make
investments from its own funds, and if in addition,
it has sufficient funds to make a dividend pay-
ment, we do not see the purpose of this restric-
tion. On the other hand, such a provision may be a
constraint to new investments.

FBiH: RECOMMENDATION

Paragraph 6 and Paragraph 7 of Article 36 of the
Law on Corporate Income Tax should be deleted
because they are restrictive to new investments.

DIFFERENT REGULATIONS OF THE TAX
TREATMENT OF ALLOWANCES FOR BAL-
ANCE SHEET ASSETS OF BANKS IN THE
ENTITIES AND BRCKO DISTRICT*

FBiH, RS and BD: OPEN ISSUE

A taxpayer headquartered in one BiH entity that
performs its business activities also in the other
BiH entity is exposed to the risk of double taxation
arising from non-deductible expenses/revenues
based on the impairment adjustments and provi-
sions, due to different tax treatment of the assets
impairment.

Pursuant to the provisions of Article 16 of the FBiH
Law on Corporate Income Tax:

(1)  Expenses incurred by financial institutions
based on the allowance for impairment of
the balance sheet assets and provisions for
losses on off-balance sheet items shall be
recognized, if the impairment can be objec-
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tively proved, regardless of whether they are
assessed on an individual or group basis,
which were made by the financial institutions
in accordance with the accounting rules and
regulations of the supervisory authorities.
Revenues from impairment allowance and
provisions shall be included in the tax base;

(2) Expenses arising from impairment allow-
ances for balance sheet assets assessed
on a group and historical cost basis (latent
losses — IBNR) shall not be a tax deductible
expense. Revenues from impairment of IBNR
shall be excluded from the tax base.

Pursuant to Article 22, paragraph (1) of the RS Law
on Corporate Income Tax, expenses from indirect
write-offs of loans shall be recognized to financial
institutions, other than insurance companies, that
are, in accordance with the internal regulations of
the financial institution, reported in the income
statement in the accounting period, up to the
amount prescribed by the RS Banking Agency for
B, C, D and E loan categories.

The above provisions are contrary to:

o the provisions of the RS Law on Account-
ing and Auditing, because the revenues and
expenses related to their indirect write-of are
recorded in the income statement according
to the International Accounting Standards,
and not according to the regulations of the
RS Banking Agency;

o Decisions of the RS Banking Agency pre-
scribe the asset classification by A, B, C, D
and E categories, as well as the calculation of
the provisions pursuant to these categories,
however, such provisions are not recorded in
the balance sheet and income statements,
but are used for calculating capital adequacy
and monitoring the banks’ asset quality in
accordance with the standards and method-
ologies of the RS Banking Agency.

Since Article 10 of the BD BiH Law on Corpo-
rate Income Tax has not changed since 2011, the
banks and other authorized credit organizations
operating on the territory of the BD BiH are still
required to check whether they have to addition-
ally increase the tax base on the basis of unrecog-
nized (excessive) provisions for credit losses, how-
ever according to a completely different method-
ology. For these credit organizations operating
on the territory of BD BiH, the deduction (against
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income) allowed for the purpose of increasing pro-
visions account is up to 20% of the tax base.

FBiH, RS and BD: RECOMMENDATION

The regulations governing the corporate income
tax in the Entities and BD BiH should be harmo-
nized in the area referring to the tax treatment of
the allowance for impairment of balance sheet
assets of banks to ensure equal tax treatment for
revenues/ expenses impairments for tax purposes
and the application of the international account-
ing standards.

TRANSFER PRICES*

(1) FBiH and RS: OPEN ISSUE

Transfer prices have arisen as a requirement of
tax jurisdictions to protect their tax revenues by
adjusting incomes/expenditures among affiliated
parties that have arisen as a result of subjective
conditions and as such could lead to a reduction
in tax liabilities in a particular jurisdiction. FBiH
and RS have introduced the obligations arising
from transfer pricing, which are in compliance with
the international practice however, these obliga-
tions do not preclude scrutinizing the relationship
between the two entities operating within the
same tax jurisdiction. We are of the opinion that
this introduces unnecessary expenses for devel-
oping a Study on transfer pricing for the business
entities operating in the same jurisdiction. In addi-
tion, in the case of two affiliated business entities
operating within the same jurisdiction and making
profit, the transfer pricing effects are in most cases
neutral and therefore, the cost-benefit scrutiny of
such transactions either by the taxpayer or the Tax
Authority, is not justified.

(1) FBiH and RS: RECOMMENDATION

The FBiH Law on Corporate Income Tax should
stipulate that transfer prices are not to be set
between the two affiliated business entities if
both of them operate within a single tax jurisdic-
tion and make profit. Alternatively, the Law should
stipulate that the taxpayers are required to submit
a report on their affiliated parties operating in the
same jurisdiction, in order to give the Tax Author-
ity aninsight into the overall operation of the com-
pany within the jurisdiction concerned. In RS, the
Law should prescribe the possibility to setoff posi-
tive adjustments against the negative ones on the
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basis of transfer prices set between the legal enti-
ties operating on the territory of RS.

(1) FBiH and RS: OPEN ISSUE

The FBIiH Law on Corporate Income Tax and the
RS Law on Corporate Income Tax stipulate that
a special rulebook will provide for the guidelines
and instructions on how to document and prove
the transfer pricing. These by-laws have been
adopted, however, we are of the opinion that it
is not enough to define this area with a couple of
instructions, and that referring to the international
guidelines, in particular the OECD Transfer Pric-
ing Guidelines, is also necessary because proving
transfer pricing is a very complex process and as
such, it should be supported by adequate guide-
lines. We believe that by applying the OECD Guide-
lines, which are generally considered the most
comprehensive document in this area, the trans-
fer pricing testing process would be facilitated for
both tax inspectors and taxpayers.

(1) FBiH and RS: RECOMMENDATION

The Rulebook on transfer pricing should make
reference to the OECD Transfer Pricing Guidelines
as the most comprehensive guidelines for trans-
fer pricing documenting and testing procedures.
The OECD Transfer Pricing Guidelines should be
translated into one of the official languages used
in BiH. In documenting transfer pricing, the objec-
tive should not be creating additional adminis-
trative burden for the taxpayers. Therefore, the
legal regulations should define what is considered
to be the minimum set of documents for such
transactions.

(1) FBiH: OPEN ISSUE

The FBiH Law on Corporate Income Tax stipulates
that the term ‘affiliated parties’” means any two
parties one of which operates or is likely to oper-
ate in accordance with the guidelines, requests,
proposals or wishes of the other, or both of which
operate or are likely to operate in accordance with
the guidelines, requests, proposals or wishes of
a third party, regardless of whether guidelines,
requests, proposals or wishes have been commu-
nicated or not.

(1) FBiH: RECOMMENDATION

This definition leaves room for subjective inter-
pretations by taxpayers and tax inspectors of who
could be considered an affiliated party. Our rec-
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ommendation is to precisely define the method
of determining whether a party operated in accor-
dance with the guidelines, requests, proposals or
wishes of the other party or a third person.

(IV) FBiH and RS: OPEN ISSUE

It is a common practice throughout the world
not to test all transactions with affiliates, but only
those that go beyond a certain threshold.

(IV) FBiH and RS: RECOMMENDATION

The Entity-level Laws on Corporate Income Tax
should define the threshold below which transfer
pricing should not be tested (this can be a fixed
amount or a reference to the substantiality of the
transaction for the scrutinized company).

(V) FBiH and RS: OPEN ISSUE

Alarge number of tax jurisdictions throughout the
world allows for the conclusion of transfer pricing
agreements with tax administrations, which pro-
vides business security both for the taxpayers and
for the tax administration. These are the so-called
Advanced Pricing Agreements (APAs). Such agree-
ments reconcile the functions, risks and assets
that are to be assumed by the contracting affili-
ates, and define what is to be considered market
compensation for a specific period.

(V) FBiH and RS: RECOMMENDATION

Concluding APAs should be enabled, as it would
significantly facilitate the business of both taxpay-
ers and the tax inspectorates.

PERSONAL INCOME TAX

TAX TREATMENT OF FOREIGN NATURAL
PERSONS WHO EARN INCOME FROM
RESIDENT LEGAL ENTITIES

FBiH: OPEN ISSUE

The FBiH Law on Personal Income Tax and the
FBiH Law on Social Security Contributions, as well
as the implementing regulations in FBiH govern
the tax and social contributions treatment earned
by residents and non-residents on the territory
of the FBiH. These regulations apply to full-time
employees as well as to independent contractors,
paid by a resident legal entity.
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The aforementioned legislation inaccurately
describes the tax treatment of foreigners providing
services to local legal entities and, as a result, they
face daily concerns about the method of reporting
personalincome, as well as their personal income
tax liabilities and social contributions. The main
issues related to reporting the tax liabilities and
contributions are as follows: recognition of for-
eign revenue; time of registration; which tax form
to use in case of the requirement to report foreign
revenues on a monthly basis; applicability of the
double taxation principle; certificate of paid tax by
the relevant tax authority, etc. The greatest diffi-
culty is the lack of an adequate form for reporting
and paying the applicable income tax and social
contributions, as well as the unspecified proce-
dure for applying tax exemptions on the basis of
interstate double taxation agreements and social
security agreements.

FBiH: RECOMMENDATION

The FBiH Ministry of Finance and the FBiH Tax
Authority should prescribe:

o the forms for reporting and taxation of for-
eigners’ income under the secondment/
delegation agreements, as well as any other
income earned during their stay in BiH,

o application of tax exemptions under the
interstate agreements (SCC and PIT).

In the event that verifying or accepting certificates
issued in other countries in relation to personal
income taxes and contributions paid in these
countries is beyond the scope of the jurisdiction of
the Tax Authority, authorities responsible for veri-
fying such certificates should be clearly defined.

COMPLICATED PROCEDURE FOR PAYING
TAXES AND CONTRIBUTIONS*

FBiH: OPEN ISSUE

The procedure of paying public revenues which
an employer or a natural person, as a taxpayer
required to pay contributions, taxes and fees, has
to pay when paying or receiving salary is rather
complex. There are numerous types of public
revenues and different government levels levy-
ing public revenues. Employers have to pay man-
datory social security contributions, personal
income taxes, and fees for their workers onto dif-
ferent bank accounts, depending on the type of
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income, the employer’s seat, or the worker’s place
of residence. A large number of procedures and
different payment orders are both time-consum-
ing and costly. The FBiH Ministry of Finance sup-
ported by the USAID, has launched a project to
simplify the public revenue payment procedures
by reducing the number of the required payment
slips from the current 10 to five with the ultimate
objective to reduce this number to a single pay-
ment slip. This way, the employers’ overall bank
provision costs and the time necessary to fill out
all the payment orders will be reduced by 44% on
average.

FBiH: RECOMMENDATION

Implement a simpler way of transferring public
revenues that the employer pays with the payment
of salaries to its employees, in a way that would
reduce the number of payment orders without
violating constitutional and legal provisions deter-
mining the affiliation of public revenues or their
allocation criteria, in any way. This activity is com-
patible with the FBiH Government’s commitment
to generate a more favourable climate for local
and foreign investments. The Ministry of Finance
of FBiH needs to amend bylaws in order to create
a legal framework for the accomplishment of
these goals and USAID will design and developed
the software for the allocation of revenues from
collective accounts to the accounts of end users.

INCOMPATIBILITY OF THE LAW ON PER-
SONAL INCOME TAX AND THE LAW ON
SOCIAL SECURITY CONTRIBUTIONS*

RS: OPEN ISSUE

As of 1 September 2015, a new Law on Personal
Income Tax has come into force in RS, stipulating
that the personal income is an income generated
by natural person from employment, while an
income generated by natural person from depen-
dent personal services provided to a client con-
stitutes other income. The RS Law on Personal
Income Tax stipulates that personal income tax-
payer is a resident and a non-resident who earns
his/her personal income in RS.

A resident, within the meaning of this Law, is a
natural person who:

1) has a permanent residence on the territory
of Republika Srpska,
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2)  continuously orwith interruptions, resides for
183 or more days on the territory of Repub-
lika Srpska over the period of 12 months
commencing or ending in the relevant tax
year or

3) has a permanent place of residence and
centre of life interests in Republika Srpska.

A non-resident, within the meaning of this Law, is
a natural person who is not considered a resident
within the meaning of paragraph 2 of this Article.

The RS Law on Social Security Contributions pre-
scribes that contribution payer is a resident of RS.
A resident, within the meaning of the RS Law on
Social Security Contributions, is a natural person
who, within the meaning of the regulations gov-
erning pension, disability and health insurance or
unemployment insurance, holds either manda-
tory insurance, mandatory insurance under spe-
cific circumstances or voluntary insurance. These
laws provide a different definition of the term
‘resident’, leading to different interpretations by
contribution payers. Given that these Laws refer
to the same natural person and the same income,
the definition of the term ‘resident’ should be the
same. Another problem is also created by the
requirement to calculate and report the social
security contributions, because every natural
person who generates income subject to contri-
butions payment must be registered in the Single
System for Registration, Control and Collection
of Contributions, and if a natural person is a non-
resident, s/he must have a work permitin order to
be registered in the Single System. This is another
reason for introducing the same definition of the
term ‘resident’ in both Laws.

RS: RECOMMENDATION

The RS Law on Social Security Contributions
should be amended so that Article 9, paragraph
(1) reads:

LA resident, within the meaning of this Law, is a
natural person who:

1) has a permanent residence on the territory
of Republika Srpska,

2)  continuously orwithinterruptions, resides for
183 or more days on the territory of Repub-
lika Srpska over the period of 12 months
commencing or ending in the relevant tax
year or
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3) has a permanent place of residence and
centre of life interests in Republika Srpska“.

In this way, the provisions of the RS Law on Per-
sonal Income Tax and those of the RS Law on
Social Security Contributions would be harmo-
nized, as they would define the term ‘resident’
in the same way, which would in turn ensure an
equal treatment by tax officials when it comes
to payments to foreigners (natural persons) and
would not create dilemmas among taxpayers on
how to proceed in cases where the payment is
to be made to a foreigner who has not registered
his/her residence in RS and does not have a work
permit.

VALUE ADDED TAX (VAT)

RELEASING LEASING COMPANIES FROM
THE OBLIGATION TO CHARGE VAT ON
THE INTERESTS ARISING FROM FINAN-
CIAL LEASING CONTRACTS

BiH: OPEN ISSUE

In the course of 2017 there were frequent discus-
sions on the status of leasing market in BiH, the
possibilities of amending certain tax laws and
providing assistance in resolving the accumulated
problems in order to contribute to the improve-
ment of conditions in the leasing market, which
has been in constant decline for several years,
thus threatening the survival of the existing leas-
ing companies in BiH. In order to prevent further
windups of the existing leasing companies in BiH,
it is necessary to exclude the interests, which the
leasing companies/banks charge in accordance
with the Laws on leasing and decisions of the
competent agencies when calculating financial
leasing, from the VAT taxable amount. Namely, the
legislation which is currently in force treats inter-
ests and contract handling costs as an integral
and inseparable part of the leasing companies’
fees, as such is subject to VAT, although it is sepa-
rately presented and charged to clients.

Levying VAT on the interest charged by the leas-
ing companies directly increases the cost of their
services by 17%, while companies, under these
circumstances, are struggling to achieve competi-
tiveness in the market of financial services where
the interests charged by companies from other
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sectors (banks, microcredit organizations, etc.)
are exempt from VAT, which makes their services
at the onset 17% cheaper than leasing services.

In the process of aligning their legislation with the
European one, the neighbouring countries have
adopted new regulations regarding tax treatment
of interests charged and separately presented by
leasing companies.

Croatia has enforced a legal provision regarding
exclusion of the interests and contract handling
costs from the tax base for leasing fees, which is
incorporated in Article 42, paragraph (6) of the
Croatian Rulebook on Value Added Tax and reads:

,In the case of financial leasing or rental, the tax
base shall not include interests and similar financ-
ing costs provided that they are charged and pre-
sented separately from the delivery fee for the
leased item.”

This matter is regulated in the same way in Slove-
nia as well, where Article 39, paragraph (5) of the
Rulebook on VAT reads:

“In financial leasing, interests and other financ-
ing costs do not have to be included in the tax
base for goods, if the purchase of the goods and
the financing approval are agreed and separately
charged.”

Accordingly, in both examples of countries that
have aligned their laws with the European regula-
tions, there is a clear provision on the exclusion of
financial lease interests from the tax base, i.e. from
the taxable leasing services fee.

According to the legislation which is currently in
force in BiH and neighbouring countries, financial
institutions charging interests on their services
are exempt from paying VAT either by virtue of tax
exemption of their business activities or by exclu-
sion of interests from the taxable base, while the
BiH leasing companies are the only ones required
to charge VAT on the interests, which makes them
extremely uncompetitive on the market. The dif-
ficult position of leasing companies in the country
is also reflected in the leasing market. According
to the RS Banking Agency data, in the first half of
2017, no legal entity registered for performing leas-
ing activities in the register of leasing companies,
while the Agency’s licence for performing leasing
activities were held by 4 business units of the leas-
ing companies headquartered in FBiH. According
to the FBiH Banking Agency data, there are six

CHAPTERS | TAXES

leasing companies registered in FBiH. In recent
years, many leasing companies have merged with
their parent companies, mainly banks, due to poor
business results.

The difficult situation on the leasing market is
also indicated by the fact that only few years ago,
the share of leasing companies in the total sales
of vehicles on the BiH market was 20%, whereas
in recent years, this share dropped to 5-7%. The
ITA BiH should consider excluding financial leas-
ing interests from taxable leasing fees, in order to
equalize the competitive position of BiH leasing
companies with the position of leasing companies
headquartered in Croatia and other countries,
and create legal conditions for their equal position
in the financial market.

BiH: RECOMMENDATION

Article 20, paragraph (10) of the BiH Law on VAT,
which already states: “The following shall not be
included in the [tax] base: amounts of interest that
are calculated by the seller, that is, the supplier of
services, on the amount owed by the purchaser
if, from contracts or other documentation on the
payments, it can be determined which part of the
payments concerns interest” should be amended
to provide a clearer definition of the interests con-
cerned. Accordingly, paragraph 10, item 3) should
read:

,(10) The following shall not be included in the
base:

(3) amounts of interest that are calculated by the
seller, that is, the supplier of financial leasing,
rental or other services, on the amount owed by
the purchaser if, from contracts or other docu-
mentation on the payments, it can be determined
which part of the payments concerns interest, i.e.
provided that the interests and pertaining con-
tract handling costs are charged and presented
separately from the leasing delivery fee.”

VAT REFUND TO PERSONS WHO DO NOT
HAVE REGISTERED BUSINESS IN BIH*

BiH: OPEN ISSUE

Article 53 of the Law on VAT of BiH provides an
option for a refund of the input tax calculated on
sale of goods and provision of services by BiH tax-
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payer or tax calculated on goods imported into
BiH for foreign legal entities that do not have a
registered business in BiH. According to the cur-
rent practice of the Indirect Taxation Authority
(ITA) and the jurisprudence of the Court of BiH,
VAT refund is approved only to “carriers, persons
exhibiting goods at fairs, airliner and the like”. The
aforementioned persons are specified in Article 93
of the Rulebook on the Implementation of the Law
on VAT in brackets, whereas Article 53 of the Law
on VAT provides fora much wider options of apply-
ing the VAT refund compared to the Rulebook on
the Implementation of the Law on VAT. According
to the available information, a certain number of
countries that apply reciprocity in terms of VAT
refund do not approve VAT refund to BiH taxpay-
ers because of this restrictive policy of BiH in con-
nection with the VAT refund to foreign taxpayers.

BiH: RECOMMENDATION

Given that the VAT in BiH is not applied accord-
ing to the institutional, but rather functional prin-
ciples, when deciding on the requests for VAT
refund submitted by taxpayers who do not have
registered businessin BiH, the ITA should interpret
Article 93 of the Rulebook on the Implementation
of the Law on VAT in the context of Article 53 of the
Law on VAT, in the sense that this right is not appli-
cable only to the foreign taxpayers performing a
specific business activity (institutional approach),
but to all foreign taxpayers, in accordance with the
other requirements prescribed by the Law on VAT
and its implementing regulations.

ISSUANCE OF OPINIONS BY ITA BiH*

BiH: OPEN ISSUE

Article 50 of the BiH Law on Indirect Taxation Pro-
cedure and Article 4 of the Instruction on Require-
ments and Procedure for Issuance of Opinions by
ITA define a timeframe for submitting an applica-
tion for issuance of an opinion, prescribing that
such an application cannot be filed once a par-
ticular action has already been taken i.e. once the
VAT return has already been filed. This deprives
the taxpayers to obtain an opinion from ITA, i.e.
to hear ITA’s position regarding resolution of cer-
tain dilemmas at the moment when they occur,
because certain actions have already been taken.
The ITA’s opinions and positions are not published
on the BiH ITA website, and often opinions issued
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by different ITA departments (sectors) are dissimi-
lar, causing dilemmas and misleading taxpayers.
In addition, there is no possibility of appeal in
the cases when ITA deems that a taxpayer does
not meet the requirements for issuing an opinion
and instead of issuing a legally binding opinion,
it issues a document merely informing the tax-
payeron the legal provisions. Likewise, the right to
appeal is not provided in the cases when the ITA
issues an opinion that the taxpayer considers not
to be well-founded.

BiH: RECOMMENDATION

Article 50 of the Law on Indirect Taxation Proce-
dure and Article 4 of the Instruction on Require-
ments and Procedure for Issuance of Opinions by
ITAshould be amended in such a way that an opin-
ion may be sought in all cases up to the moment
when an inspection control procedure is to begin,
be it complete or partial. Issued opinions, includ-
ing a summary of the questions, should be pub-
lished on the ITA website, without disclosing any
personal data of the taxpayer who received the
opinion. This would help achieve one of the ITA’'s
functions, whose work should be transparent and
it would also result in better-informed taxpayers
and a consistent application of tax laws.

The requirements for issuing a legally binding
opinion by the ITABiH should be specified in detail,
which would minimize the possibility of arbitrary
interpretation of the requirements that need to
be met in order to receive the said opinion, and
the Law on Indirect Taxation Procedure should
be amended to prescribe the right to appeal and
institute administrative proceedings, in case that
the issued opinion is not well-founded.

DOUBLE TAXATION ISSUE

BiH: OPEN ISSUE

The BiH Law on VAT does not comply with the
Council Directive on the EU’s common system
of VAT (EU legislation), although Article 23 of the
BiH Law on Indirect Taxation System stipulates
that the VAT in BiH shall be compliant to the EU
standards. The principle related to the place of
taxation of services in the EU has been modified
long ago. Due to the non-compliance of the Law
on VAT, the taxpayers in BiH and those abroad
are faced with the problem of double taxation.
Double taxation of foreign taxpayers is aggravated
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by the fact that the ITA does not approve the VAT
refund to foreign taxpayers, unless they are “carri-
ers, persons exhibiting goods at fairs, airliner and
the like”, and consequently, this double taxation
has real effects hindering the BiH taxpayers’ busi-
ness because their products and services become
more expensive by the VAT rate levied in BiH.

BiH: RECOMMENDATION

Itis vital to adopt a new Law on VAT in BiH that will
be in compliance with the EU regulations in order
to avoid double taxation or non-taxation.

CORRECTING ERRONEOUSLY CALCU-
LATED OUTPUT VAT*

BiH: OPEN ISSUE

In practice, it happens that a VAT payer based in
the area covered by an ITA regional centre charges
VAT on a transaction that it considers VAT-liable,
whereas the same transaction is not treated as
VAT-liable under the Law on VAT by the competent
ITA regional centre during the inspection. Accord-
ing to the tax practice of the ITA, the taxpayer who
charged VAT on a transaction which is not consid-
ered taxable under the Law on VAT does not have
the option to correct such an error in favour of its
customer.

BiH: RECOMMENDATION

Given that VAT in the chain of taxpayers must
be neutral according to the principles of the VAT
system, the ITA should enable taxpayers to update
incorrectly calculated VAT, provided that the error
is corrected in favour of the customer pursuant
to Article 55, paragraph (11) of the Law on VAT,
and prescribe a detailed procedure for such a
correction.

TREATMENT OF VAT IN CASE OF BAD
DEBT PURCHASE*

BiH: OPEN ISSUE

ThelTAtreats the purchase of bad debts asafinan-
cial service thatis not exempted from VAT and that
the person required to charge VAT is the person
purchasing the bad debts. According to the Judge-
ment No. C-93/10 rendered by the EU Court of Jus-
tice, a legal entity that, at its own risk, purchases
defaulted debts at a price below their face value
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does not effect a supply of services for consider-
ation within the meaning of the Directive on the
EU’s common system of VAT and does not carry
out an economic activity falling within the scope
of that directive when the difference between the
face value of those debts and their purchase price
reflects the actual economic value of the debts at
the time of their assignment.

BiH: RECOMMENDATION

The ITA should accept the legal opinion of the EU
Court of Justice at least insofar as the EU legisla-
tion does not differ from the BiH regulations. The
definition of taxpayer and economic activities pro-
vided in the Directive on the EU’s common system
of VAT and the one provided in the BiH Law on
VAT are very similar. Therefore, the tax treatment
in BiH could be the same as in the EU, provided
that the legal opinion of the EU Court of Justice is
accepted.

EXCISE DUTIES

ABOLITION OF EXCISE DUTIES PAYMENT
IN ADVANCE*

BiH: OPEN ISSUE

According to the Law on Excise Duties in BiH, Arti-
cle 23, paragraph 5, a taxpayer must pay the excise
for tobacco products when taking the excise
stamps. Paying excise in advance hinders the
business of tobacco companies in BiH and nega-
tively affects their liquidity. Namely, by making the
advance payment, they freeze their working capi-
tal, because they have to wait for the refund of the
invested money for up to two months after they
pay the excise and the pertaining VAT to the state.
Producers of other excise goods do not have to pay
excise duties in advance, but immediately before
consumption. The Law does not provide a clear or
stated reason for the special treatment of tobacco
products. Excise is, in its essence, a consumption
tax and, in that sense, cannot be charged prior to
the sale/ consumption.

BiH: RECOMMENDATION

The ITA Board of Directors should initiate a pro-
cedure for making amendments to the Law on
Excise Duties in BiH, according to which excise on
tobacco products will be paid through delayed
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payment with a specified deadline. Taking into
account an approximate average of two months
from the time of taking over the excise stamps to
the actual sale of tobacco products, we suggest
the following two options:

1)  toprescribe a60-day period for paying excise
duties for tobacco products, which would
start running as of the day the excise stamps
were taken over, or

2)  toprescribe a30-day period for paying excise
duties for tobacco products, which would
start running as of the time when the goods
leave the excise warehouse.

Amending Article 23 of the BiH Law on Excise
Duties would not endanger the budget in any way,
and the collection of excises would be secured by
amechanism of bank guarantees presented by the
companies to the ITA. The proposed amendments
would contribute to a more effective operating of
tobacco companies in BiH, which as large taxpay-
ers, significantly contribute to the long-term sta-
bility of the state budget.

REMOVING PRICES FROM EXCISE STAMP
ON TOBACCO PRODUCTS *

BiH: OPEN ISSUE

Pursuant to Article 25, paragraph 5 of the Law on
Excise Duties, tobacco products must be labelled
with excise stamps specifying the retail price.
Numerous European and neighbouring countries
do not have this practice of specifying the prices
on the excise stamps. The price specified on
excise stamp causes the following adversity: the
market is flooded with cigarette packs showing
“wrong price”, because the Law allows changing of
the price (provided that the corresponding excise
duty has been paid) even though the excise stamp
shows the price before the price increase.

BiH: RECOMMENDATION

The ITA Board of Directors should initiate a pro-
cedure for making amendments to the Law on
Excise Duties, in particular its Article 25, para-
graph 5, according to which tobacco products
will be labelled with control excise stamps, while
the prices will be published in the Official Gazette.
Such amendments would bring the following
benefits:
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e avoiding confusion caused by outdated
excise stamps after introducing new prices;

o retail prices published in the Official Gazette
are also a guarantee that the requirement is
binding, while restoring the trust in the taxa-
tion regularity of the tobacco sector;

o flexibility in the use of stamps in the tobacco
products production.

These amendments would improve the process of
administering excise products and ensure the leg-
islative compliance with the EU and neighbouring
countries.

DECELERATING GROWTH IN EXCISE
DUTIES ON TOBACCO PRODUCTS*

BiH: OPEN ISSUE

InJuly 2018, the ITA Steering Board adopted a deci-
sion proposing an amendment to the BiH Law on
Excise Duties referring to a three-year moratorium
on increasing excise duties on tobacco products.
This long-awaited decision was made after the
devastating results of the aggressive growth rate
of excise duties on tobacco products imposed by
the 2009 Law which is currently in force. By adopt-
ing this Decision, for the first time in nine years,
the decision-makers expressed their will to stop
the counterproductive excise policy that caused
a 51% decline in the licit market (according to the
ITA data onissued stamps in the period 2010-2017)
and the stagnation of state revenues. Multiple
negative effects are reflected in the following:

. BiH has lost € 770 million of tax revenue since
2010 to date;

e High excise duties affect the price of legally
marketed products, which makes illegal
products more attractive to consumers (an
average cigarette pack in BiH costs four and
a half times more than 20 cigarettes made
from illegally marketed tobacco).

e BiH is unnecessarily the regional leader in
the pursuit of the EU directive’s goal, without
taking into account the purchasing power of
the population, the overall economic trends
and thefactthatitisnotan EU member state;

e Theneighbouring countries opted for a grad-
ual increase in excise rates that is appropri-
ate to the standard of their citizens (Serbia,
Macedonia, Kosovo and Albania).
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e The best example is Montenegro, whose
government initiated the process of reduc-
ing excise duty rates on tobacco products
in 2018, in order to prevent further decline
in tax revenues and ensure their stability.
This extraordinary decision was preceded
by alarming results of previous consecutive
excise increases. In the first half of 2018, a
market decline of 60% was registered and
a decline of 25.6% compared to the same
period of the previous year.

BiH: RECOMMENDATION

We propose the adoption of an amendment to the
current BiH Law on Excise Duties with respect to
cigarettes as soon as possible, in order to enforce
the three-year moratorium immediately. In this
way, it would be possible to expect the stabiliza-
tion of the market and the reduction in the volume
of illegal trade. The three-year moratorium would
also enable the development of excise growth
rates which would be appropriate for the living
standard and purchasing power of the population,
aswell as the current situation in the country. If the
amendment to the Law is not adopted in a timely
manner, BiH will soon reach a minimum excise
duty of € 90.00 per 1,000 cigarettes. This thresh-
old prescribed by the relevant EU directive is bind-
ing on the EU Member States. The countries that
have recently become EU Member States, such as
the neighbouring Croatia, were given a transition
period of four years to reach a minimum excise
duty of € 90.00 per 1,000 cigarettes. In any case,
we propose enforcing a three-year moratorium for
the purpose of developing a new excise policy.

REFUND OF EXCISE DUTIES PAID ON EX-
PORTED EXCISE PRODUCTS

BiH: OPEN ISSUE

The BiH Law on Excise Duties provides for taxa-
tion of different goods by excise duty. According
to Article 4 of the BiH Law on Excise Duties, non-
alcoholic beverages are also considered excise
goods. This excise duty is calculated and paid at
the initial turnover of goods in BiH, i.e. at the time
when the beverage producer sells the goods to
the first-hand buyer. Any buyer who permanently
exports such goods outside the customs territory
of BiH, pursuant to Article 31, paragraph (3) of the
BiH Law on Excise Duties, is entitled to a refund
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of the excise paid at the initial turnover of goods.
However, in practice, despite a clear legal provi-
sion, the ITA deprives the exporter of the right to
refund, justifying this, inter alia, by the fact that
the exporter is not the person who paid the excise
duties to the account of ITA, although it is clear
that the payment obligation rests exclusively with
the producer.

BiH: RECOMMENDATION

This practice of ITA puts BiH exporters in an unfa-
vourable position compared to their competitors
from other countries, since their goods are most
often burdened with double duties - the ones
levied in BiH and the other levied in the country of
import. Bearing in mind that one of the principles
of indirect taxation is that the goods are taxed
at the place of consumption, as well as that the
Law clearly stipulates the obligation to refund the
excise duty on the export of the excise product,
the BiH Law on Excise Duties should additionally
stipulate that any exporter is entitled to an excise
duty refund, regardless of who actually paid the
excise duty. Consequently, the ITA should change
its practice and consistently implement the legal
provisions authorizing exporters of excise prod-
ucts (soft drinks) to receive a refund.

PARA-FISCAL CHARGES

ELIMINATION OF PARA-FISCAL LEVIES®

FBiH and BD: OPEN ISSUE

Fees and charges including those referred to
as “para-fiscal charges” are often indicated by
businessmen and investors as widespread, bur-
densome by nature, and as an impediment to
the development of the BiH economy. Fees and
charges are present in all countries (e.g. construc-
tion permits, natural resource concessions) and
they have been accepted as part of business. Nev-
ertheless, in BiH, there are numerous “para-fiscal
charges” that are, in effect, fees charged with-
out having provided a specific service, permit or
licence in return. They are, in essence, taxes (e.g.

5 This recommendation comes from the USAID FAR project
- Fiscal Sector Reform Activity in BiH and it is compliant
with the EU Reform Agenda for BiH that requires elimina-
tion of para-fiscal levies which are an obstacle to busi-
ness and economic development.
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general water charge and special fee for protec-
tion against natural disasters in FBiH - imposed
on all employers at a rate of 0.5% of the total
net wages). Another significant problem related
to fees and charges is the way in which they are
imposed and enforced.

The USAID FAR project, in cooperation with the
Ministries of Finance, have either already devel-
oped, or is in the process of drafting framework
laws aimed at regulating these fees and charges.

Since June 2017, the RS Law on Tax System has
introduced a system where all fees and charges
(i.e. all tax and non-tax revenues in RS) must be
included and published in the Registry of tax
and non-tax revenues. If a fee or charge is not
included in the register, it cannot be charged. This
Law also stipulates that any subsequent fees and
charges can be introduced or changed exclusively
by amending the laws and that they cannot be
imposed by decisions of lower-level government
authorities.

In the course of 2018, 45 different fees and charges
were abolished as a result of this Law enforce-
ment. These charges were initially included in
the Registry only to be removed at a later stage
because of the lack of legal grounds for their main-
tenance and because the RS Ministry of Finance
did not legalize them.

The intention is to introduce a similar system to
the BD BiH in 2019. A draft legislation has been
developed for this purpose, and the process of its
adoption has been initiated.

In FBiH, the USAID FAR project has drafted a
framework law, and the consultations with the BiH
Ministry of Finance, several cantonal ministries of
finance and the Association of Municipalities and
Cities are currently in progress. There is strong
support for the adoption of a law similar to the
one which in force in the RS, while respecting the
competencies of the FBiH, cantons and munici-
palities. After the adoption of the regulatory and
framework laws, it is essential that they undertake
the obligation to apply the following principles
when introducing and modifying all future fees
and charges:
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PRINCIPLE DESCRIPTION

The principle of legality means that
any collection of fees or charges is
imposed, prescribed, levied or abol-
ished by virtue of law.

Legality

The principle of the equivalence of
each individual fee or charge levied
means that the amount of fee or
charge corresponds to the value re-
ceived in the public goods or servic-
es for which the payment is made.

Equivalence

The principle of the rationality of
each individual charge or fee levied
means that the levying costs of a fee
or charge cannot be higher than the
amount of such fee or charge.

Rationality

Fair tax base
assessment

The principle of a fair tax base as-
sessment means that the base for
calculating fees and charges must
not derive exclusively from the tax-
payers’ total income, so as not to
put the process of creating a more
favourable business environment
at risk.

Fair identifica- = The principle of a fair identifica-

tion of taxable  tion of taxable persons means that

persons there must not be any discrimina-
tion among legal and natural per-
sons - taxpayers liable to pay fees or
charges.

FBiH and BD: RECOMMENDATION

It is necessary that FBiH and BD BiH, following
the RS model, adopt their respective framework
laws stipulating that all fees and charges should
be published in the corresponding registry of fees
and charges and adopted and prescribed by the
relevant laws. Each new proposal to modify and
introduce a certain fee/charge should take into
account and apply the above principles.
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EXECUTIVE SUMMARY

OPEN ISSUE

RECOMMENDATION

CHAPTERS | TAXES

RESPONSIBLE
INSTITUTION

CORPORATE INCOME TAX

BiH
Application of interstate dou-

ble taxation agreements in
BiH

FBiH

The Law on Corporate Income
Tax is not clear as to which in-
comes and expenditures are
included in the tax base.

RS

Unclearly prescribed taxation
of income derived from servic-
es payable by an RS resident
to a resident of the country
that has not signed a double
taxation agreement with Bos-
nia and Herzegovina

FBiH
Unclear provisions on amorti-
zation/depreciation rates

Make all double taxation agreements publicly avail-
able (in the local languages and in the language
they have been originally signed). Adopt a Rulebook
defining the procedure for submitting requests for
information, as well as the procedure for providing
interpretation of the agreements. Publish a set of
guidelines explaining the basic principles of applica-
tion and interpretation of interstate agreements and
the OECD guidelines. Introduce the practice of pub-
lishing the interpretations and opinions of the BiH
Ministry of Finance and Treasury.

The Law on Corporate Income Tax should precisely
define what types of expenditures are not consid-
ered business expenses for the purpose of assess-
ing the tax base. The provisions referring to the price
damping in the Rulebook on application of the FBiH
Law on Corporate Income Tax should be abolished,
as they are not economically justified.

The RS Law on Corporate Income Tax should pre-
cisely define the liabilities for withholding tax on the
income derived from services payable by an RS resi-
dent to a resident of the country that has not signed
a double taxation agreement with Bosnia and Her-
zegovina.

Clearly define whether the amortization rates are
maximum or. It is recommended to keep maximum
rates, as this is already the usual way of calculating
depreciation/amortization. Abolish the provision
prohibiting to carry forward the temporary differ-
ences referred to in Article 42, paragraph (4) of the
Rulebook on application of the FBiH Law on Corpo-
rate Income Tax.

e Ministry of Finance and
Treasury of BiH

o FBiH Ministry of Finance
o FBiH Government
o FBiH Parliament

e RS Ministry of Finance
e RS Government
e RS National Assembly

o FBiH Ministry of Finance
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OPEN ISSUE

RECOMMENDATION

RESPONSIBLE
INSTITUTION

FBiH and RS

Unequal taxation practice of
the business units headquar-
tered in the other BiH Entity
and Brcko District

FBiH
Payment of dividends abolish-

es the right to tax exemption
on the basis of investment

FBiH, RS and BD

Different entity-level regula-
tions of the tax treatment of
allowances for balance sheet
assets of banks in the Entities
and Brcko District
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Ministers of Finance should reach an agreement that
taxpayers, who perform business activities through
their business units on the territory of the other BiH
entity or BD BiH, submit a single tax return in the
place where the taxpayer is headquartered.

o Amend the FBiH Law on Corporate Income Tax
and prescribe that part of the general and ad-
ministrative expenses of legal entities is included
in the tax base of their business units in FBiH.

e Amend the Entity-level Laws on Accounting and
Auditing in such a way that the business units
or plants of the legal entities headquartered in
FBiH/RS would be required to keep record of
their revenues and expenditures as a basis for
assessing the corporate income tax base; and
abolish the obligation of the business units and
plants to prepare and submit their financial
statements, given that they are not independent
legal entities.

Paragraph 6 and Paragraph 7 of Article 36 of the FBiH
Law on Corporate Income Tax should be deleted be-
cause they are restrictive to new investments.

The regulations governing the corporate income tax
in the Entities and BD BiH should be harmonized
in the area referring to the tax treatment of the al-
lowance for impairment of balance sheet assets of
banks to ensure equal tax treatment for revenues/
expenses impairments for tax purposes and the ap-
plication of the international accounting standards.

FBiH Ministry of Finance
FBiH Government
FBiH Parliament

RS Ministry of Finance
RS Government
RS National Assembly

BDBiH Finance Directorate
BD BiH Government

FBiH Ministry of Finance
FBiH Government
FBiH Parliament

FBiH Ministry of Finance
FBiH Government
FBiH Parliament

RS Ministry of Finance
RS Government
RS National Assembly

BDBiHFinanceDirectorate
BD BiH Government
BD BiH Assembly
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OPEN ISSUE

RECOMMENDATION

CHAPTERS | TAXES

RESPONSIBLE

INSTITUTION

FBiH and RS
Transfer Pricing

o The Law should stipulate that transfer prices are
not to be set between the two affiliated business
entities if both of them operate within a single tax
jurisdiction and make profit.

e The Rulebook on transfer pricing should
make reference to the OECD Transfer Pricing
Guidelines.

o Precisely define the term “affiliated party”, par-
ticularly the method of determining whether a
party operated in accordance with the guide-
lines, requests, proposals or wishes of the other
party or a third person.

e The Law should define the threshold below
which transfer pricing should not be tested.

o Concluding APAs (Advanced Pricing Agreements)
should be enabled, as it would significantly facili-
tate the business of both taxpayers and the tax
inspectorates.

FBiH Ministry of Finance
FBiH Government
FBiH Parliament

RS Ministry of Finance
RS Government
RS National Assembly

PERSONAL INCOME TAX

FBiH

Unclear tax treatment of for-
eign natural persons earning
personal income at resident
legal entities

FBiH
Complicated procedure for
paying taxes and contribu-
tions

RS

Nonconformity of the RS Law
on Personal Income Tax and
the RS Law on Social Security
Contributions

The FBiH Ministry of Finance and the FBiH Tax Au-
thority should prescribe:

o the forms for reporting and taxation of foreign-
ers’ income under the secondment/delegation
agreements, as well as any other income earned
during their stay in BiH,

o application of tax exemptions under the inter-
state agreements (SCC and PIT)

Amend secondary legislation to reduce the number
of payment orders when making the salary pay-
ments to the employees without violating constitu-
tionaland legal provisions determining the affiliation
of public revenues or their allocation criteria.

Amend Article 9, paragraph (1) of the RS Law on So-
cial Security Contributions in order to harmonize it
with the RS Law on Personal Income Tax, so to define
the term ‘resident’ in the same way, which would in
turn ensure an equal treatment by tax officials when
it comes to payments to foreigners (natural persons)
and would not create dilemmas among taxpayers on
how to proceed in cases where the payment is to be
made to a foreigner who has not registered his/her
residence in RS and does not have a work permit.

FBiH Ministry of Finance
FBiH Tax Authority

FBiH Ministry of Finance
FBiH Tax Authority

RS Ministry of Finance
RS Government
RS National Assembly
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OPEN ISSUE

RECOMMENDATION

RESPONSIBLE
INSTITUTION

VALUE ADDED TAX (VAT)

BiH

Necessity of releasing leasing
companies from the obliga-
tion to charge VAT on interests
arising from financial leasing
contracts

BiH
VAT refund to persons who do

not have registered business
in BiH

BiH
Issuance of opinions by the
ITA BiH

BiH
Double taxation issue

BiH
Lack of possibility to correct

erroneously calculated out-
put VAT

BiH
Treatment of VAT in case of
bad debt purchase

Amend Article 20, paragraph (10) of the BiH Law
on VAT so that the tax base does not include the
amounts of interest that are calculated by the sell-
er, that is, the supplier of financial leasing, rental or
other services, on the amount owed by the purchas-
er if, from contracts or other documentation on the
payments, it can be determined which part of any
payments concerns interest, i.e. provided that the
interests and pertaining contract handling costs are
charged and presented separately from the leasing
delivery fee.

the ITAshould interpret Article 93 of the Rulebook on
the Implementation of the Law on VAT in the context
of Article 53 of the Law on VAT, in the sense that this
right is not applicable only to the foreign taxpayers
performing a specific business activity, but to all
foreign taxpayers, in accordance with the other re-
quirements prescribed by the BiH Law on VAT and its
implementing regulations.

Article 50 of the Law on Indirect Taxation Procedure
and Article 4 of the Instruction on Requirements and
Procedure for Issuance of Opinions by ITA should
be amended in such a way that an opinion may be
sought even after a specific action has already been
taken, i.e. after a VAT return has been submitted. Is-
sued opinions should be published on the official ITA
website.

Give the right to appeal in cases where ITA has issued
an opinion that the taxpayer assessed as lacking
legal grounds.

It is vital to adopt a new Law on VAT in BiH that will
be in compliance with the EU regulations in order to
avoid double taxation or non-taxation.

The ITA should enable taxpayers to update incor-
rectly calculated VAT, provided that the error is cor-
rected in favour of the customer pursuant to Article
55, paragraph (11) of the Law on VAT, and prescribe a
detailed procedure for such a correction.

The ITA should accept the legal opinion of the EU
Court of Justice in terms of tax treatment of the pur-
chase of bad debts, given that the definitions of tax-
payer and economic activities provided in the Direc-
tive on the EU’s common system of VAT and the ones
provided in the BiH Law on VAT are very similar.

Ministry of Finance and
Treasury of BiH

Council of Ministers of BiH

Parliamentary Assembly
of BiH

ITA

[TA

Ministry of Finance and
Treasury of BiH

Council of Ministers of BiH

Parliamentary Assembly
of BiH

[TA

Ministry of Finance and
Treasury of BiH

Council of Ministers of BiH

Parliamentary Assembly
of BiH

[TA

ITA
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OPEN ISSUE

RECOMMENDATION

CHAPTERS | TAXES

RESPONSIBLE
INSTITUTION

EXCISE DUTIES

BiH
Abolition of excise duties pay-
ment in advance

BiH
Removing prices from excise
stamp on tobacco products

BiH
Growth rate of excise duties
on tobacco products

BiH
Lack of possibility to refund

excise duties paid on export-
ed excise products

Initiate a procedure for amending Article 23 of the
BiH Law on Excise Duties, according to which excise
on tobacco products will be paid through delayed
payment with a specified deadline.

Initiate a procedure for amending Article 25, para-
graph (5) of the BiH Law on Excise Duties according
to which tobacco products will be labelled with con-
trol excise stamps, while the prices will be published
in the Official Gazette. Such amendments would
contribute to avoiding confusion caused by outdat-
ed excise stamps after introducing new prices, and
bring other benefits.

Adopt amendments to the current BiH Law on Ex-
cise Duties as soon as possible, in order to enforce
a three-year moratorium on increasing excise duties
on tobacco products. As a result, the market would
be stabilized and the illegal trade reduced.

The practice under which the ITA deprives the ex-
porters of the right to refund excise duties upon
their export of the excise product, justifying it by the
fact that the exporter is not the person who paid the
excise duties to the account of ITA, should be abol-
ished.

The BiH Law on Excise Duties should clearly stipulate
any exporter is entitled to an excise duty refund, re-
gardless of who actually paid the excise duty.

ITA

Ministry of Finance and
Treasury of BiH

Council of Ministers of BiH
Parliamentary Assembly
of BiH

ITA

Ministry of Finance and
Treasury of BiH

Council of Ministers of BiH

Parliamentary Assembly
of BiH

[TA

Ministry of Finance and
Treasury of BiH

Council of Ministers of BiH

Parliamentary Assembly
of BiH

[TA

Ministry of Finance and
Treasury of BiH

Council of Ministers of BiH

Parliamentary Assembly
of BiH

PARA-FISCAL CHARGES

FBiH and BD

Elimination  of
charges

para-fiscal

It is necessary that FBiH and BD BiH urgently adopt
their respective framework laws stipulating that all
fees and charges should be published in the corre-
sponding registry of fees and charges and adopted
and prescribed by the relevant laws. Each new pro-
posal to modify and introduce a certain fee/charge
should take into account and apply the following
principles:

o Legality

e Equivalence

o Rationality

o Fairtax base assessment

o Fairidentification of taxable persons

FBiH Ministry of Finance
FBiH Government
FBiH Parliament

BDBiH Finance Directorate

BD BiH Government
BD BiH Assembly
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SHADOW ECONOMY

INTRODUCTION

Shadow economy is one of the biggest challenges
for business development and economic growth
in BiH. Being physically invincible and intangible,
but then again noticeable due to the national
account imbalance and the slowdown in GDP
growth, makes this ‘sector’ very difficult to control
and supervise. Unfortunately, there is no reliable
data on the shadow economy anywhere in the
region. According to some independent research,
BiH’s shadow economy accounts for about 25.5%
of GDP, making it the country with the highest rate
of shadow economy in the Central and Southeast
Europe region, losing billions of BAM on an annual
basis.

Due to the loose legal system, inefficient control-
ling authorities and judiciary, the country, unfor-
tunately, generates losses in its undertakings
and budgets, as a result of the shadow economy.
Corruption and shadow economy, which are
inseparable, are one of the greatest challenges
in the contemporary world, and the former is, in
different shapes and sizes, present almost every-
where, even in the economically most powerful,
most democratic and most organized countries.
However, corruption is particularly dangerous for
countries in transition, such as BiH.

Large international and national (local) companies
that regularly pay their taxes, legally import goods
and register their employees often suffer because
of businesses participating in the shadow econ-
omy, as they are unable to compete with them.

Although certain economic theories argue that
shadow economy may have some short-term posi-
tive effects (such asincreasingemployment, better
use of available resources, increasing the overall
level of economic activity, etc.), there is no doubt
that such a situation inevitably leads to decay and
deterioration of the economy in the long run, and
ultimately to the degradation of the social value
system. Without a proper value system, it will not
be possible to arrive at an effective economic or
stable social community. Accordingly, what in the
short term appears to be a positive outcome or a
good option for generating “quick results” or “fast
money” by individuals, in the long run leads to
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the degeneration of the country’s economic life,
and thus of the lives of its citizens, given that the
shadow economy undoubtedly “sponsors” politi-
cal instability, lack of rule of law, corruption, lack
of transparency, unpredictability of the market,
and ultimately poverty and unemployment, i.e. all
the key factors that adversely affect the economy
of a country.

We, as the representatives of serious and respon-
sible companies, expect and demand from the
state to set up a system that will combat the
shadow economy with an emphasis on regional
cooperation. This primarily requires political will
as a key factor for achieving tangible results.

The combat strategies must be focused on estab-
lishing and strengthening institutional capacities
—in particular at the judicial and law enforcement
bodies, improving the legislative framework and
promoting and implementing preventive activi-
ties. It is also important to work on raising public
awareness of this issue and promote the partici-
pation of the entire society in the fight against the
shadow economy, as well as to establish mecha-
nisms for implementation, coordination and eval-
uation of the strategy.

These combat strategies should be designed in
different areas, for different manufacturing sec-
tors and different types of businesses, with the
aim to appropriately address the specific factors,
both economic and social, that are encouraging
the shadow economy.

INFORMAL EMPLOYMENT (undeclared
work)

FBiH, RS and BD: OPEN ISSUE

Informal employment or undeclared workinvolves
engaging workers without a formal contract, pri-
marily forthe purpose of evading mandatory taxes
and contributions arising from an employment.
According to the International Labour Organiza-
tion (ILO), one out of four workers in Bosnia and
Herzegovina is undeclared and the reason for this
situation rests with high taxes/social and health
insurance contributions arising from employ-
ment that are discouraging new hires and higher
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employment incentives. The aggregate rate of
mandatory contributions to be borne by employ-
ers in the FBiH is 41.5%, in RS, it is 33%, while in
BD BiH it accounts for 36.5% or 31.5%, depending
on the Entity law applied by the employers. The
absence of an employment contract is not only
an indication of undeclared work and tax evasion,
it also indicates an inefficient labour market, lack
of effective protection of both employees and
employers, and the low level of employers’ trustin
the judicial system. The largest number of unde-
clared workers has been detected in the construc-
tion sector, trade, tourism and catering, carriers
business, insurance agencies, bookmakers and
casinos, but also among craftsmen.

FBiH, RS and BD: RECOMMENDATION

In addition to reducing taxation on labour and
para-fiscal charges, which employers are required
to pay, and for the purpose of encouraging them
to register their workers, it would be necessary to
take the following measures with a view to combat
undeclared work and increase the employment
rates:

e Setup an IT system with the aim of reduc-
ing informal employment through cross-
networking of competent institutions and
increasing transparency of the labour inspec-
torates’ activities. TheaccesstothisIT system
should be granted to the labour inspector-
ates, the central registry of mandatory social
and health insurance, misdemeanour courts,
other inspectorates, registries of companies,
ministries of internal affairs;

o Strengthen the penal policy with respect to
the employers who fail to register their work-
ers (introduce the possibility of initiating
criminal proceedings against an employer
acting in the above-described manner),
and enact an enforcement procedure under
which the fines would be enforceable forth-
with and without initiating judicial proceed-
ings against the offenders, by amending the
criminal and misdemeanour Laws;

o Further legalise the forms of flexible employ-
ment (e.g. leasing of workers).

e TheFBiH Government to adopt a decree pre-
scribing the minimum number of employees
required for performing specific economic
activities.

CHAPTERS | SHADOW ECONOMY

UNREPORTED CASH TRANSACTIONS

BiH, FBiH and RS: OPEN ISSUE

A very important common factor for most types
of shadow economy is that cash payments allow
the seller not to report the transaction. With only a
few exceptions, if an electronic payment was used
instead of cash, it would hardly be possible not to
register the transaction.

In BiH, the shadow economy related to unre-
ported cash transactions can be divided into two
categories, each requiring different measures.

The first component is that part of the shadow
economy that can be reduced by promoting
electronic payments and limiting the use of cash
in consumer transactions. Since cash payments
leave no electronic trace, it is relatively easy to
avoid reporting them. Cash payments can thus
generate shadow economy activity, as they pro-
vide an incentive for the merchant not to report a
transaction and evade paying tax. This part of the
shadow economy is called the “passive shadow
economy”, because one side of the transaction
(the consumer) is “passive” in the sense that he/
she does not benefit from not reporting the trans-
action, and may not even be aware that he/she
is contributing to the expansion of the shadow
economy through the cash payment.

The second category is the remaining part of the
shadow economy, where it is not the cash pay-
ment that influences the decision not to report
the transaction, but the motivation of both sides
of the transaction to benefit from evading tax
liabilities or to sell/buy illegal products/services.
In this situation, cash payments are (usually)
still required to hide the transaction, but it is no
longer the source of illegal activity, but rather its
consequence. We define this part of the shadow
economy as the “committed shadow economy”,
because in this case both sides of the transac-
tion are “committed” to using cash in order not to
report this transaction and to benefit from a lower
price stemming from evaded tax payments.

BiH, FBiH and RS: RECOMMENDATION

The most important measure in financial sector
would be the reduction of cash payments in cir-
culation. Transfer to non-cash payments would
reduce the share of informal economy in BiH. Pay-
ments via electronic channels can be encouraged
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in sectors that are cash dominant. It is also neces-
sary to analyse the possibility of subsidizing POS
to small and medium size companies as well as
the introduction of fiscal incentives for electronic
payments. As government is the biggest payer/
payee in the country it should lead by example
by transferring all kinds of payments from and to
Government to electronic means and promoting
the use of Government platforms.

Here are some examples of concrete measures
that can be considered:

a) POS Receipt Lottery

The idea of receipt lotteries is to reduce the levels
of shadow economy by limiting unreported trans-
actions through the increased issue of fiscal
receipts in business-to-consumer transactions.
Specifically, consumers are provided with an
incentive to ask for a receipt, as it may also serve
as a free of-charge ticket in VAT lotteries, therefore
giving its holder a chance to win attractive prizes.
In the longer perspective, this measure aims to get
consumers used to asking for fiscal receipts. It is
often assumed that, after a certain period of time,
people will develop such a habit (e.g. by making
asking for receipts socially acceptable and desir-
able, or by raising awareness of the benefits of
combating the shadow economy), and will there-
fore continue to demand fiscal receipts even with-
out such an additional monetary incentive.

Extending the scope of the fiscal receipt lottery
by allowing the registration of POS slips will pro-
vide participants with the incentive to double their
chances of winning - with one purchase they will
be registering two separate participation tickets,
namely the fiscal receipt and the POS slip. The
extension of the scope of the lottery would addi-
tionally contribute to raising consumer’s aware-
ness about the benefits of electronic payments
in the fight against shadow economy and to cre-
ating the culture among consumers to pay elec-
tronically. Introducing the POS slips to the classic
receipt lottery creates an additional incentive for
citizens to participate and at the same time its
realization does not involve any additional fund-
ing on behalf of the Government.

Examples from other markets:

Serbia: Serbian citizens sent a total of 8,565,007
envelopes in the “Take a receipt and win” prize
game. The total value of the sent fiscal receipts is
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estimated at 70 billion dinars, of which the direct
budget revenue exceeds 9 million EUR. On aver-
age, every citizen of Serbia sent 1.2 envelopes,
and according to the organizers’ estimates, 25 to
40% of the population participated in the prize
competition. After the end of the first cycle of the
prize game the National Bank of Serbia, published
the results of the effect of the lottery on the pro-
motion of electronic payments in Serbia - 18.5%
increase in number of electronic transactions and
17.5% growth in the total volume of transactions
(compared to Q1 2016).

Bulgaria: 30 million BGN was the fiscal effect of
the Bulgarian Fiscal receipt lottery in 2016 orga-
nized by the Bulgarian National Revenue Agency
and the Ministry of Finance. Approximately 51 mil-
lion fiscal receipts have been registered through-
out the 12 months of the campaign. The project
was continued in 2018. This time the Government
upgraded the initiative by including POS slips.

b) Purchase with Cash-Back

Aservice which enables the customer to withdraw
cash, as a service auxiliary to the sale of goods, by
using payment card at merchant who possesses
a POS terminal at its premises. Cash is withdrawn
upon authorization of the relevant sum by the cus-
tomer in question through his/her payment card,
which authorization would cover the actual pur-
chase of goods as well as the cash “withdrawal’.
PWCB service has been introduced in a number
of jurisdictions, including Bulgaria, Poland, Czech
Republic, Serbia, Sweden, United Kingdom, and
the United States. In average, the maximum
amount of cash which may be withdrawn using
PWCB service in the aforementioned jurisdictions
is from EUR 40-125.

Benefits of the measure:

For the Government

. Leads to an increase in use of electronic pay-
ment (cards) and more successful combat
against shadow economy.

e Shift from ATM to POS transactions - cus-
tomer needs to make a purchase if they want
to withdraw the money

e  Further modernization and development of
financial market

e  Drives forward financial inclusion, esp. in
rural areas.
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For customers:

. More convenient means of cash withdrawal,
wider cash access network, save time

e Cash withdrawal is now brought closer to
customers at no extra cost

For the merchants

e Increased security of daily income and
reduced costs connected with the cash
transfer to the bank.

o Competitive advantage, increase customers
loyalty

e Commission from acquiring bank for provid-
ing this service — new revenue source

For Society

e  Contributes to the financial education for
people who have little exposure to modern
payment forms.

o Create new positive habit of customers -
decrease ATV of cash withdrawal due to
wider cash withdrawal network

o Further development of cash withdrawal
network, especially in small towns where
consumers have difficult access to cash.

Why PWCB is beneficial for BiH?

e Many rural areas where maintaining ATMs is
not seen as profitable by banks and people
need access to some “pocket money”.

Other EU member states examples:

CHAPTERS | SHADOW ECONOMY

e Average cash withdrawal is 20% of aver-
age net salary - this may be due to not well
developed ATM network and lack of habit to
purchase with a card.

e lLarge number of financially excluded
persons.

c) Introduction of Cap for Cash Payments

This regulation defines a certain monetary value
(threshold) for a single transaction above which
consumer cash payments are not allowed. Con-
sequently, consumer cash transactions above
the introduced threshold should disappear and
be replaces with additional electronic payments,
thus reducing the levels of cash in circulation.

Important to consider:

«  Differentiated thresholds for C2B and B2B
transactions.

o Consider step-by-step approach.

e« Combine this measure with the obliga-
tion of retailers to operate POS in order to

ensure having well-developed acceptance
infrastructure

Belgium o No cash transactions allowed for real estate transactions

e Maximum of 3,000 EUR for goods and services transactions

o Iftheamountofthe sale exceeds 3,000 EUR, only 10% can be paid in cash. The remain-
ing amount should be paid by card, cheque, bank transfer, etc.

o Apurchase cannot be splitin different invoices.

o Thereisno limit for transactions between private individuals e.g. person A buys a sec-
ond hand car from person B. The transaction, regardless of the amount, can be in

cash.

Bulgaria e Domestic transactions above 5,000 EUR should be carried out via bank transfer or de-

posit on a payment account.
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France

Romania

Cash payments for goods and services in France have been limited to a maximum of
1,000 EUR (previous threshold was 3,000 EUR).

The rule applies both for consumers to businesses and business to business
transactions.

The cash limitation DOES NOT apply to transactions between private individuals,
which remain unhampered by limits. Neither does it apply to non-residents, who can
settle in cash up to 15,000 EUR provided it is not a business to business transaction, in
which case the 1,000 EUR limit applies.

Cash payments made or received by professional entities may be realized only if the
amount falls under a daily threshold of RON 5,000 (1,126 EUR) per person. Such profes-
sional entities include, among others, legal entities, authorized natural persons and
freelancers.

Cash payments between professional entities and natural persons pursuant to certain
operations such as assignment of receivables, repayment of loans, delivery of goods
or rendering of services may be made only if the amount falls under a daily threshold
of RON 10,000 (2,245 EUR) per person. This threshold is not applicable for the collec-
tion of payments in instalments, undergone by professional entities.

Cash payments between natural persons pursuant to the transfer of ownership of
goods or rights, the delivery of services, the granting or the repayment of loans may
be made only if the amount is under a daily threshold of RON 50,000 (11,224 EUR) per
transaction.

Operations other than those mentioned above must be made via non-cash payment
instruments.

If the amount due exceeds the threshold, the payment cannot be divided into smaller
amounts in order to meet the relevant requirements.
If professional entities have more than one cashier’s desk, or their branches or sec-

ondary offices have an independent cashier’s desk, the thresholds apply per each ca-
shier’s desk. The thresholds apply to both Romanian and foreign currency payments.

SHADOW ECONOMY IN THE TOBACCO
AND TOBACCO PRODUCTS TRADE

BiH, FBiH and RS: OPEN ISSUE

Losses in the BiH state revenues caused by the
continuous increase in excise duties and the
growth of illicit trade in tobacco products have
increased to more than 500 million BAM in 2018
only, and to 1.3 billion BAM over the last three
years®. The share of illicit tobacco trade on the
market accounts for as high as 54%, and as such
is by far the highest in the region. Translated into
the context of infrastructure projects, only in 2018,
BiH suffered tax revenue loss sufficient to fund 30
kilometres of highway. Illicit trade in tobacco and
tobacco products is evident at every corner. Citi-
zens are provided with unrestricted supplies of
illicit products at green markets, street stalls and
even in some tobacco shops selling non-taxable
products. Unfortunately, the authorities have not

6 Indirect Taxation Authority, Department for Macroeco-
nomic Analysis
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focused on combating tobacco smuggling in a
proper and systematic way, and this is an obvi-
ous problem as smuggling occurs in public places
and open markets. The illicit products are by far
cheaper, and therefore more affordable, than the
legal ones. Due to the excessive excise duties
on cigarettes, a pack of legally sold cigarettes is
two to two and a half times more expensive that
the illicit one. Arguing that high excise duties on
tobacco products have an effect on reducing
smoking is hardly plausible in a reality where the
cigarettes and tobacco black market is an avail-
able alternative to consumers. In addition, illicit
products do not undergo quality control and as
such pose a danger to consumers. The conse-
quences of this situation, inadequate excise poli-
cies and the insufficient suppression of illicit trade
have a negative impact on the state and the state
budget dedicated to public expenditure, lawful
businesses, the entire supply chain, including pro-
duction, distribution and sales, and the citizens in
two ways: firstly, because the money which would
raise the standard of living is lost, and secondly,
because the consumers are exposed to uncon-
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trolled products. In order to combat the shadow
economy, as part of the economic reforms, the
Entity governments, at a joint session that was
held backin October 2017, adopted the Action Plan
of Priority Measures to Combat Shadow Economy
with a special emphasis on tobacco excise duties.
This initiative of the FBIH Government and the RS
Government was the starting point for initiating
the process of amending the BiH Law on Excises
Duties in order to remedy the tobacco market and
mitigate the effects of the booming black market.

BiH, FBiH and RS: RECOMMENDATION

Addressing the issue of tobacco black market
requires the willingness of the competent authori-
ties, including law makers and the implementing
agencies and institutions, to review and address
this issue systematically and at its source. BiH
needs a set of comprehensive activities aimed at
combating the shadow economy and illicit trade,
including increased control of illegal trade by
market and tax inspectorates, police check-ups at
border crossings, traffic points and open markets,
as well as other measures that will lead to signifi-
cant tax revenue returns. Therefore, a comprehen-
sive police and inspection action at all levels in
the country is needed to cut off illegal supply and
sales channels. Furthermore, neighbouring coun-
tries have successfully implemented campaigns
aimed at conjoining all competent authorities in
the fight against black market, as well as raising
public awareness of its consequences.

First and foremost, it is necessary to amend the
current excise policy in order to enable partial
stabilisation of the market. BiH has been increas-
ing excise duty rates on tobacco products for a
decade in order to align its regulations with the
EU Directive on minimum excise duty rates ignor-
ing the purchasing power of its population and
the fact that the said Directive is not binding on
non-EU countries. Adopting amendments to the
Law on Excise Duties on Tobacco and Tobacco
Products in line with the BiH Council of Minis-
ters’ proposal to impose a three-year moratorium
on further increase of the excise duty rates, and
taking a set of comprehensive measures by the
responsible authorities are the only way for bring-
ing the consumers back to the legal trade flows
and achieving tax revenue growth.
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We propose the following set of measures that will
effectively contribute to reducing illicit tobacco
trade:

e The competent ministries of finance should
make an analysis of state revenues lost due
to the illicit tobacco trade (i.e. products on
which excise duties and VAT were not paid),

o Thelndirect Taxation Authority should intro-
duce the practice of regular reporting on the
statusand trends of excise revenues, and pro-
vide support to the ministries (finance, trade,
internal affairs, etc.) regarding the measures
taken with respect to excise products, inform
the public on the excise duty rates and excise
duty schedules in neighbouring countries,
and strengthen their cooperation with law
enforcement agencies,

e The law enforcement agencies should inten-
sify the control at the state border crossings
in order to prevent illegal imports of tobacco
and tobacco products, and improve their
cooperation (Customs, SIPA, Border Police,
Market Inspectorates, etc.)

e« The competent ministries of agriculture
should better regulate the entire tobacco
growing chain in the country (from farmers
to buyouts), and introduce subsidy policies,

e The competent ministries of trade should
calculate the effects of illicit trade in tobacco
products on the overall economy and pro-
pose measures for combating illicit trade,

o Establish closer cooperation with the OLAF.

SHADOW ECONOMY IN THE PETROLEUM
PRODUCTS TRADE

FBiH, RS and BD: OPEN ISSUE

Illicit trade and abuse of petroleum products is
present on the BiH market in various forms and on
a large scale. Besides the smugglers who deliver
fuel using illegal channels and sell it on the BiH
market, oil companies face additional problems
resulting from an inadequate regulatory frame-
work governing the petroleum products market.

Another problem is related to the import and dis-
tribution of base oils (‘excise duty dilution” and
other misuses). Since base oils are exempted from
excise duties, they are often mixed with diesel fuel,
which reduces the price of the latter and distorts
the market competition.
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A special aspect of the shadow market in the seg-
ment of petroleum products is unrecorded sales
at petrol stations and direct theft from the end
customers by calibrating the pump machine flow
meters so that they display a flow rate that is lower
than the actual one.

FBiH, RS and BD: RECOMMENDATION

The competent institutions should take appropri-
ate measures to prevent the shadow economy in
the petroleum products market, primarily for the
purpose of protecting consumers, environment
and ultimately the trustworthy oil companies that
have invested significant resources in the develop-
ment of their business in BiH, but in the first place
for the purpose of collecting state revenues by
bringing the market protection and fair competi-
tion to the fore. In this regard, it is necessary to
take the following measures:

e Enhance overall surveillance by competent
inspection authorities and conduct inspec-
tion measures for closing down the petrol
stations that committed illicit actions for a
certain period of time (up to 3 years),

e Introduce marking of petroleum products.
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EXECUTIVE SUMMARY

OPEN ISSUE

RECOMMENDATION

RESPONSIBLE

INSTITUTION

FBiH, RS and BD

Informal employment (unde-
clared work)

BiH, FBiH and RS
Unreported cash transactions

BiH, FBiH and RS

Shadow economy in the to-
bacco and tobacco products
trade

The following measures should be taken with a view
of combating undeclared work:

e Reduce mandatory tax and contribution rates
arising from employment;

e Setup an IT system through cross-networking of
competent institutions with a view to a compre-
hensive fight against undeclared work;

o Strengthen the penal policy with respect to the
employers who fail to register their workers;

o Further legalise the forms of flexible employ-
ment (e.g. leasing of workers);

e TheFBiHGovernmenttoadoptadecree prescrib-
ing the minimum number of employees required
for performing specific economic activities.

The most important measure in financial sector
would be the reduction of cash payments in circula-
tion. Transfer to non-cash payments would reduce
the share of informal economy in BiH. Payments via
electronic channels can be encouraged in sectors
that are cash dominant. It is also necessary to anal-
yse the possibility of subsidizing POS to small and
medium size companies, as well as the introduction
of fiscal incentives for electronic payments.

First and foremost, it is necessary to amend the cur-
rent tobacco excise policy in order to enable partial
stabilisation of the market.

In addition, implement a set of comprehensive ac-
tivities aimed at combating the shadow economy
and illicit trade, including increased control of illegal
trade by market and tax inspectorates, police check-
ups at border crossings, traffic points and open mar-
kets, as well as other measures that will lead to sig-
nificant tax revenue returns.

FBiH Government
FBiH Parliament
FBiH Labour Inspectorate

RS Government
RS National Assembly
RS Labour Inspectorate

BD BiH Government
BD BiH Assembly

BD BiH
Inspectorate

Labour

BiH Council of Ministers

BiH Ministry of Finance
and Treasury

Indirect Taxation Authority

FBiH Government
FBiH Ministry of Finance

RS Government
RS Ministry of Finance

BiH Council of Ministers

BiH Ministry of Finance
and Treasury

Border Police
Indirect Taxation Authority
SIPA

FBiH Government

FBiH Ministry of Finance
FBiH Ministry of
Agriculture, Water
Management and Forestry

FBiH Ministry of Trade
FBiH Market Inspectorate

RS Government
RS Ministry of Finance

RS Ministry of Agriculture,
Forestry — and  Water
Management

RS Ministry of Trade and
Tourism

RS Market Inspectorates
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OPEN ISSUE

FBiH, RS and BD

Shadow economy in the pe-
troleum products trade
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RECOMMENDATION

To prevent the shadow economy in the petroleum
products market, it is necessary to take the follow-
ing measures:

o Enhance overall surveillance by competent in-
spection authorities and conduct inspection
measures for closing down the petrol stations
that committed illicit actions for a certain period
of time (up to 3 years);

e Introduce marking of petroleum products.

RESPONSIBLE

INSTITUTION

Market Inspectorates
the FBiH, RS and BD

in
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THE RULE OF LAW

INTRODUCTION

It is indisputable that BiH has made significant
progress in terms of judicial system reform over
the last decade by adopting a series of procedural
and substantive laws, which was necessary for the
normal functioning of a democratic state and for
meeting the requirements of the EU Stabilization
and Association Agreement (SAA) that, inter alia,
call for the strengthening of judicial institutions
and the rule of law. In this respect, the endorse-
ment of the BiH 2015-2018 Reform Agenda in 2015
reemphasized the need to implement further
reforms in the rule of law area.

The objectives set out within the implementation
framework of the aforementioned Reform Agenda
included, inter alia, improving of compliance with
the standards of professional ethics and integrity
of judicial office holders by prescribing objective
criteria for their appointment, as well as improving
disciplinary responsibility of judicial office holders
by adopting new rules of disciplinary procedure
and introducing new disciplinary measures. In
addition, the necessity to have court decisions
made within a reasonable period of time was also
pointed out, as well as to improve the procedures
for the sale of seized property and enhance the
role of court bailiffs in order to reduce the burden
on courts within the enforcement proceedings.

Moreover, as a result of the long-standing practice
which entails plans for resolving the oldest court
cases first, which the High Judicial and Prosecu-
torial Council of Bosnia and Herzegovina (HJPC
BiH) introduced in 2011 aiming to reduce a large
numberofbacklogcases, the courtsresolved more
than 800,000 long-pending backlog cases over the
period between 2011 and 2017. In 2017 alone, the
Courtsin BiH resolved 150,000 backlog cases, and
additional 56,129 backlogs in the first quarter of
2018, thus implementing 36 percent of the plan so
far. The plan was to resolve 157,131 backlog cases
by the end of 2018. The relevant indicators also
show that increasingly large number of cases are
settled by a court settlement’.

7 According to the HJPC data, there were 1,620 court settle-
ments in all courts across BiH in the first quarter of 2018.
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However, although the number of backlog cases is
decreasing, from the perspective of foreign inves-
tors in BiH, there is still a lack of tangible increase
in the case processing efficiency in the courts
throughout BiH, i.e. the improvement of the BiH
judicial system, which is, inter alia, caused by the
ineffective implementation of individual goals
aimed at the improvement of the rule of law in BiH.

Bearing in mind the importance of an efficient
judiciary as a guarantee of legal security for foreign
investors, and in line with the currently pursued
reforms, below are certain deficiencies identified
in the area of the rule of law in BiH and pointed out
by the FIC members.

SPECIALIZATION OF COURTS AND
JUDGES (in commercial cases)*

FBiH and RS: OPEN ISSUE

Adoption of an increasingly large number of laws
governing different areas, and their complexity,
suggests that there is a growing need for special-
ization of judges in certain areas of law, as well as
the appointments of judges who have acquired
their previous work experience and specialization
in different economic fields (e.g. financial sector,
information technology, etc.). In this regard, the
issue of specialization of courts and judges is
closely related to the organization and structure
of the courts, their jurisdiction, as well as educa-
tion and training for judges.

However, in practice, the lack of capacity affects
the assignment of cases in a way that judges pre-
side many different types of cases, which prevents
them from having an adequate specialization and
the appropriate level of training in a particular
area in which they ultimately adjudicate.

Moreover, some cases require familiarity with
the concepts that surpass the legal sphere and
require additional training for their optimal reso-
lution (e.g. some commercial disputes require
the knowledge of certain economic concepts or
market conditions, as well as the matters relating
to the competition, banking products, etc.).

In other words, improving investment-friendly
business environment cannot be fully achieved if

99




FIC FOREIGN INVESTORS COUNCIL

the investors, who - given their business activities
and often high-value commercial disputes, need
an effective resolution of their disputes - lack the
confidence that their case will be resolved effi-
ciently and soundly by judges who have, through
their specialization, achieved the appropriate level
of expertise to deal with such cases.

Furthermore, assigning cases to individual judges
is performed automatically, in accordance with
Article 8 of the Rulebook on Automatic Case Man-
agement System in Courts, which inter alia stipu-
lates that the cases should be assigned according
to the specialization of judges following the prin-
ciple of uniform random allocation of cases based
on the pre-determined parameters set by the
Court President in his/her decision on the assign-
ment of cases; however, the said Rulebook does
not specify the type of information that should be
used for determining these parameters (e.g. expe-
rience in a particular type of cases, training, etc.),
which is essential for ensuring proper automatic
assignment of cases to judges holding appropri-
ate specialization.

Yet no adequate measures have been taken,
nor has an adequate training and specialization
system been established for all the judges, partic-
ularly those adjudicating in commercial disputes.
All this is on a rather voluntary basis and up to the
judges to decide at their own discretion which
training courses to attend, while no judge is put
under scrutiny in case of, for example, rendering
a wrong decision although s/he has attended the
training course on the particular subject matter
and might have received all the information nec-
essary for proper decision making.

FBiH and RS: RECOMMENDATION

When it comes to commercial cases, improving
of specialisation of courts and judges is closely
related to the issue of effective case management.
In this regard, foreign investors support the con-
clusions presented in the World Bank’s feasibility
study from December 2016 entitled ‘/mproving
commercial case management in the Federation
of Bosnia and Herzegovina’ (hereinafter referred
to as the Feasibility Study), based on which the
existing commercial case departments need to be
reorganized and strengthened.

Specifically, when it comes to court’s specializa-
tion, itis necessary to implement changes related
to periodic rotations of judges in and out of those

100

departments. These changes could be effected
through a review of the rules on the delegation of
cases.

In this regard, it is also necessary to revisit the
internal organization of courts through a review
of responsibilities between judges and legal
associates with the aim to effectively delegate
administrative work, all through strengthening
the managerial role of Presidents of commercial
departments.

According to the Feasibility Study, it is necessary
to establish incentive mechanisms to boost per-
formance within the commercial departments by
designing a rewards programme, which requires a
set of minor legislative changes, and which would
be in accordance with the relevant ethical rules,
all with the help of benchmark analysis of good EU
practices.

As itis necessary to review the method of appoint-
ment, oversight and sanctions for expert wit-
nesses and bankruptcy trustees, it would also
be desirable to explore the possibilities of intro-
ducing a more robust scrutiny over the work of
judges in order to optimize their responsibility in
day-to-day decision-making processes, especially
when deciding on multimillion-worth disputes.
In practice, it is not known that a judge was held
in any way responsible for the damage caused to
the parties, i.e. investors, which should in no way
be justified by the fact that the judge is indepen-
dent in his/her work, impartial and autonomous
in making his/her decisions irrespective of their
conseqguences in case of unlawful decisions. This
is true, however, it raises the question of how it is
possible that no oneis responsible for the damage
caused to the parties due to mistakes that cannot
be subsumed under the foregoing.

In this context, the experience of other EU coun-
tries could be used to define the legal nature of
disciplinary proceedings against judges, since the
current legislation is not clear whether disciplin-
ary proceedings against judges fall under civil or
criminal law (i.e. it is not clear whether they should
be subject to criminal or civil procedural law). It is
also necessary to clarify if a disciplinary action can
be called for against Court Presidents.

Finally, strengthening the role of the FBiH Supreme
Court with respect to issuing legal opinions would
be of great importance for improving effective-
nessin commercial cases.
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Regarding the specialization of judges, the high
complexity of commercial cases calls for a higher
degree of specialization of judges to enable them
to better identify certain legal specificities of such
cases. In this regard, it is necessary to ensure tar-
geted training for judges by identifying specific
areas of commercial law (e.g. intellectual property,
personal data protection, competition law, taxes,
public procurement, finance and banking) that
require more systematic training approach.

One of the ways to implement this recommenda-
tion could be to have the Judicial and Prosecuto-
rial Training Centre (CEST) develop a training pro-
gramme that would be compulsory for each judge
serving in the commercial departments of munici-
pal/district commercial courts, with a focus on the
above-identified branches of commercial law at
different specialization levels (e.g. basic, interme-
diate, advanced, etc.) supported by experts from
each of the mentioned branches. In order for the
CEST to be able to compile a training programme
tailored to commercial cases, a Training Needs
Assessment should be conducted using, inter alia,
a problem-solving approach to analyse the usual
complaints or consult with the business sector in
BiH. Such training courses should then be manda-
tory for all judges and legal associates serving in
the commercial departments/commercial courts.
In relation to the above, there is also the question
of whetherthere is a need for the Entity-level Judi-
cial and Prosecutorial Training Centres to be con-
verted into judicial academies.

Records could be kept of such training courses
for the purpose of assigning cases to judges who
have attended particular courses, and based
on the level they have successfully completed.
Having regard to Opinion No. 19 of the Consul-
tative Council of European Judges (CCJE) - ‘The
Role of Court Presidents’ (which states: Yudicial
training and education is often organised and
managed by central judicial institutions and as
a result, court presidents often perform a limited
role in this area. Presidents should advise the judi-
cial training institutions on the needs for specific
training courses. They should make use of the spe-
cialised expertise and knowledge of their training
institutes concerning training and development.
Moreover, presidents play an important role in
encouraging the judges to participate in relevant
training courses and to create the conditions for
this’), we are of the opinion that court presidents
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and chief prosecutors, as well as judicial office
holders should be enabled to attend primarily
the training programmes that correspond to their
specific schedules in the courts and prosecutor’s
offices and the types of cases which have been
assigned to them. Taking into account the cur-
rent capacities of courts, this can be ensured by
clearly defining a set of rules based on which the
court presidents make decisions on assigning the
cases where parameters for automatic assigning
of cases to judges are set within the case manage-
ment system. The main assigning criteria should
primarily be the judges’ previous professional
experience and the training programmes they
have attended.

On the other hand, it should be prescribed that
the attendance of judges at these training courses
is mandatory and that the judges are obliged to
attend them instead of having their attendance
dependent on the court presidents’ discretionary
decision. An additional concretization of this pro-
posal would be an amendment to the procedural
laws that will require commercial department
judges to be accredited by training as of 2018.

It should be proposed to the HJPC to start evalu-
ating the work of judges in actual fact and to have
them either adequately rewarded, or sanctioned
for their ignorance, negligence or, worse, for pos-
sible abuse of office or acceptance of gifts or other
benefits. If the performance of judges is already
monitored on an individual basis and if there is
already a track record of confirmed, abolished or
recast decisions, how come that nothing happens
even though the percentage of abolished or recast
decisions is disproportionate to the number of
correct ones?

Judges should be appointed in such a way as to
ensure that they have significant/relevant work
experience in particular industries or business
areas, forinstance, finances, banking, and the like.
This would significantly improve the judiciary and
facilitate faster and fair trials. In that sense, one of
the solutions for improving the specialization of
judges would be to consider the need for intro-
ducing the requirement of a minimum years of rel-
evant work experience in the commercial sector, if
to be assigned to such cases.
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THE RIGHT TO TRIAL WITHIN A REASON-
ABLE TIME*

FBiH and RS: OPEN ISSUE

One of the rights guaranteed by the Constitution
is the right to a fair trial the key element of which
is the right to a decision, i.e. the right trial within a
reasonable time. It is this element in particular, i.e.
the breach of the right to trial within a reasonable
time - that is the main issue faced by the judicial
system in BiH. Specifically, in everyday practice,
we see the inefficiency of the judiciary, long-
lasting trials, as well as the failure to comply with
court decisions, even though, there are numerous
legal documents in BiH that are aimed at ensuring
the right to trial within a reasonable time, as is the
case with the Laws on Civil Procedure (hereinafter
referred to as: LCP) in RS and FBiH, respectively.
Although atfirst glance it seems that there are con-
trol mechanisms with respect to the proceedings
duration and exercising the right to trial within a
reasonable time, we witness a non-compliance
with these provisions on a daily basis. This is par-
ticularly true of labour disputes and enforcement
proceedings that have been pending for years,
although they should have been resolved expedi-
tiously, as prescribed by the law. Efforts to remedy
such situations in practice and to improve the
methods of conducting the proceedings resulted
in the enactment of the Rulebook on timeframes
for handling the cases in the courts and pros-
ecutors’ offices in Bosnia and Herzegovina, the
Rulebook on referential criteria for the work of
judges and expert associates in BiH Courts, the
2014-2018 Action Plan of the High Judicial and
Prosecutorial Council of BiH and the 2014 - 2018
Strategic Plan of the High Judicial and Prosecu-
torial Council of BiH. All of these documents pro-
vide for instruments that should result in lawful,
proper and timely resolution of court cases where
any violation of the parties’ right to trial within a
reasonable time would be reduced to a minimum.
Unfortunately, all of them lack the specific sanc-
tions in case of unreasonable duration of pro-
ceedings. Law theorists have been warning, and
the practitioners confirmed that without specific
sanctions, it will not be possible to make effective
improvements aimed at shortening unreasonably
long court proceedings. Therefore, all previous
pieces of legislation, strategies and action plans
on this subject are, in effect, only a dead letter.
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Due to the long waiting time for the final settle-
ment of the court proceedings and the breach of
the right to a fair trial with respect to having a deci-
sion rendered within areasonabletime, the parties
face enormous amounts of statutory default inter-
ests that can be largely avoided by more efficient
and timely work of the judiciary. The best example
that could be used for illustrating the negative
aspects associated with the breach of this right
and the inefficiency of the judiciary is the legal
mechanism of counter-enforcement as defined
in the entity-level laws on enforcement proceed-
ings, where, for instance, in case of a motion for
counter-enforcement pursuant to Article 54, para-
graph 1, item 1 in conjunction with item 3 of the
FBiH Law on Enforcement Procedure, the Law pre-
scribes a deadline which, in most cases, cannot be
met, thus making this legal mechanism purpose-
less. This is, indeed, a majorissue in the situations
where multi-million amounts have been paid
upon a verdict that is subsequently abolished or
recast and where the parties are not in a posi-
tion to use the counter-enforcement mechanism
to recover the funds thus paid within the shortest
possible time.

The consequence of such a state of affairs is also
the fact that in practice, a significant number of
judges mostly focus on examining whether the
lawsuit or the response to the lawsuit meets the
formal requirements for the continuation of the
proceedings without delving into a deeper analy-
sis of the case, its possible complexity, its eligibil-
ity for mediation or court settlement and planning
the future course of the proceedings.

FBiH and RS: RECOMMENDATION

For the purpose of expediting court proceedings,
it will be necessary to adopt a concrete package
of measures which will, on one hand, introduce
specific sanction measures in case of breaching
the right to trial within a reasonable time, and on
the other hand, disburden judges enabling them
to handle disputes quickly and efficiently. One
possible measure is the establishment of the legal
mechanism of protecting the right to trial within a
reasonable time. If truth be told, this legal mecha-
nism is already largely used in the decisions ren-
dered by the BiH Constitutional Court. In a sig-
nificant number of its decisions, the BiH Constitu-
tional Court found that the right to trial within a
reasonable time had been breached and ordered
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an appropriate indemnification to be paid to the
party whose right had been breached®.

However, we are of the opinion that the request for
protection of the right to trial within a reasonable
time should be incorporated into the legislation of
the Entities and Brcko District in @ manner simi-
lar to that applied in the neighbouring countries.
Thus, in Montenegro, this legal mechanism was
introduced back in 2007 through a special Law on
Protection of the Right to Trial within a Reasonable
Time. The Republic of Serbia followed by adopting
its Law on Protection of the Right to Trial within
a Reasonable Time in 2015, while the Republic of
Croatia introduced this legal mechanism in 2013
under the Law on Courts. The introduction of this
legal mechanism, either through a special law at
the entity and Brcko District level, or within the
current laws on courts, would significantly expe-
dite the decision-making processes with regard to
the protection of the parties’ rights to trial within
a reasonable time, or disburden the BiH Constitu-
tional Court.

Similarly to the legal arrangements in the neigh-
bouring countries, this legal mechanism should
contain the following major components:

o the authority deciding on the requests for
protection of the right to trial within a rea-
sonable time should be the president of the
court where the breach occurred;

o thetime period in which the president of the
court is to decide on the request for protec-
tion of the right to trial within a reasonable
time should not exceed 60 days?;

o legal remedies to protect the right to trial
within a reasonable time would be a com-
plaint aimed at expediting the proceed-
ings and an appeal and motion for just
satisfaction;

o theprocedureincaseof meritsoftherequest:
at this point various issues should be consid-
ered, starting from defining the time period

8 The Human Rights Commission of the BiH Constitutional
Court found that there was a breach of the right to a trial
within a reasonable time, inter alia, because four months
elapsed from the preparatory hearing until the main hear-
ing was scheduled and ‘the respondent failed to provide
any reasoning for such court’s conduct or any reasons
that could justify the postponement of the main hearing’
contrary to the deadlines prescribed by law.

9  This time period is also prescribed in the Serbian and
Croatian laws.
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in which the court should resolve the case,
which is subject to a breach of the right to
trial within a reasonable time, to removing
the trial judge from the case and assigning
the case to another judge, etc,;

e compensation in case of merits of the
request: when determining this compensa-
tion one should primarily take into account
the abundant practice of the BiH Constitu-
tional Court, as well as the legislation in force
in the neighbouring countries!?;

o the actual procedure for determining a
breach of the right to trial within a reason-
able time is, by its nature, an expedited pro-
cedure and the court would be merely veri-
fying the merits of the request, i.e. whether
the right to trial within a reasonable time has
been breached or not, without relying on the
merits of the dispute in which such a breach
occurred. The procedure for the protection
of the right to trial within a reasonable time
could be subject to the extra-contentious
procedural law, and the verdicts could be
made in the form of decisions.

In addition, it would be worthwhile to increase the
competences of the HJPC in terms of supervising
the lawfulness and the efficiency of judges in con-
ducting judicial proceedings, by, inter alia, pre-
scribing sanctions against judges in case of miss-
ing the legally prescribed deadlines for proceed-
ing in court cases (e.g. the deadline for scheduling
preparatory hearing in civil cases, and the like). On
the other hand, the level of responsibility of court
presidents should be increased in terms of super-
vising the work of judges and administrative staff,
particularly when it comes to their efficiency in
resolving cases.

With regard to exercising the right to a fair trial, the
HJPC adopted a programme to eliminate the case
backlogs, however, this measure has produced
only partial results, because it covers only specific
cases identified as old and backlog cases, and
it does not constitute a systemic solution to the
problem of court efficiency in resolving cases.

10 This compensation cannot exceed 35.000 Kuna (approx.
EUR 4,540) in Croatia, while in Serbia, it ranges from
EUR 300 to EUR 3,000, and in Montenegro this range is
between EUR 300 and EUR 5,000.
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The process would be significantly accelerated
also by fully assigning technical tasks to the
administrative staff. There is no reason for judges
to supervise technical assignments, such as
scheduling hearings, verifying addresses, collect-
ing official information and documents, forward-
ing submissions to the parties, or reminding par-
ties to the responsibilities they have neglected.
These tasks normally fall under the responsibili-
ties of administrative staff, and therefore, we are
of the opinion that, for instance, a judge should
not necessarily issue an order for exchanging each
and every submission among parties, because
it is often the case in practice that the submis-
sions, which have not been subject to prior court
examination (save for the law suits, enforcement
motions, etc.) are submitted late, even at the very
hearings, for which reason the judge has not had
the opportunity to take over the case filed and
issue an order for its dispatch. On the other hand,
if this is not feasible for the reasons of maintain-
ing their independence and discretionary right to
manage cases, we believe that it would be pos-
sible to introduce a rule that each submission filed
creates a requirement for the Court Registry office
to forward the case to the judge immediately,
instead of forwarding it only after the judge makes
a record of the case i.e. sets the date of its sub-
mission to the judge. In this way, the judges would
have to react promptly to each submission filed
and issue appropriate orders.

Also worth considering is the possibility of recruit-
ing more judicial associates in the courts who
would assist the judges in conducting judicial
proceedings within the legal limits and under
the supervision of the judges (by drafting deci-
sions, researching case law and regulations, etc.).
Recruiting judicial associates is certainly more
cost effective than appointing additional judges.

Moreover, a judge could make a list of questions
and activities on which the future of the case
depends. For instance, a judge may examine
whether a case is, by its nature, eligible for media-
tion and request the parties to make a statement
on this matter when submitting their response to
the lawsuit. Furthermore, according to the cur-
rent jurisprudence, judges could rank the cases
according to their complexity using the following
criteria: a simple case (there are no controversial
facts between the parties, no preparatory hear-
ing is needed, etc.), a fairly complex case (there
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are more than two controversial legal issues; a
counterclaim has been filed; there are more than
three parties involved, etc.), a very complex case
(@ number of complex legal issues; several expert
witnesses involved; numerous evidence, etc.).

Finally, when it comes to controlling the time
spent on processing a case, it must be taken into
account that any violation of the statutory dead-
lines can only be justified in ‘exceptional circum-
stances’, where an increase in the number of cases
or an insufficient number of judges is not consid-
ered ‘exceptional circumstances..

Although different in nature, all of the above-men-
tioned legal mechanisms and concepts, applied
either alone or cumulatively, can lead to the assur-
ance of a reasonable case processing and enable
effective control of trials within a reasonable time.

ARBITRATION*

FBiH and RS: OPEN ISSUES

A stable and predictable arbitration regime, as a
part of broader framework for the rule of law, is
one of the factors that foster foreign investments.
Namely, the complex commercial disputes require
reliable and flexible mechanism for dispute reso-
lution that reflects the autonomy of the parties’
will, and ensures arbitrators’ competence, confi-
dentially of procedures, and facilitates the recog-
nition of awards in case of their judicial enforce-
ment through enforcement proceedings before
the national courts. This comes from the fact that
foreign investors often lack confidence in national
courts and prefer alternative dispute resolution
and in that sense, see clearly regulated and predict-
able arbitration regime as a way to reduce the risk
for their investments and one of the possible ways
to ensure an adequate legal protection system.

The relevant legal reforms in BiH have not been
focused on the detailed regulation of the arbi-
tration so far. The present legislative framework
provides for a very wide and general framework
for arbitration regulating only its main aspects.
Arbitration procedure is defined as a special pro-
cedure under the entity laws on civil procedures,
and the statutory provisions on arbitration come
down to nineteen articles covering formal valid-
ity of an arbitration agreement, the composition
of an arbitral tribunal, the challenge of arbitrators,
court involvement in the procedure, limited pro-
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cedural aspects, and rendering and setting aside
the arbitral award. In this sense, BiH falls within
the group of 8% of countries regulating the arbi-
tration procedure within the Law on Civil Proce-
dure (LCP) or some other related law, which, as a
result, is not adequately regulated.

As a consequence of the lack of an appropriate
legal framework in the form of a coherent legal act
on arbitration procedure, a significant number of
matters is not regulated or is insufficiently regu-
lated, leading to legal gaps and leaving room for
inconsistent interpretations. At the same time,
the official commentaries on the civil procedure
laws very rarely refer to these issues, while there
is a significant lack of practice relating to arbitra-
tion procedures in BiH and it is, therefore, rather
impossible to predict with certainty how a par-
ticular legal situation would be treated in practice.

As an illustration of the above stated, below we
point out only some of the issues related to the
arbitration, which are, due to confusing regulation,
subject to different interpretations and which, as
such, contribute to legal uncertainty.

a) Dispute arbitrability

Theissue of dispute arbitrability is regulated under
relevant provisions and principles of civil proce-
dure, which can lead to incorrect and inconsistent
interpretations. An illustrative example of this is
the application of the provisions governing the
exclusive territorial jurisdiction of the court that,
if consistently applied, would lead the conclusion
that arbitral tribunals do not have the jurisdiction
to deal with legal issues that are placed within the
exclusive territorial jurisdiction of certain national
courts. In fact, contrary to the above, the purpose
of the provisions on exclusive territorial jurisdic-
tion is to determine territorial jurisdiction among
the courts in a country, rather than to decide
on the arbitrability of a specific legal matter in
arbitration.

b) Appointing arbitrators

Pursuant to the entity-level LCPs, a party may file
a motion to the competent court for declaring the
arbitration agreement terminated if: (i) an arbi-
trator is not appointed in due time, (ii) appointed
arbitrators cannot agree on the appointment of
the chairperson, (iii) the parties cannot agree on
an arbitrator they have to appoint jointly, (iv) the
appointed arbitrator cannot, or will not act as
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arbitrator. The current regulations are very restric-
tive contrary both to the UNCITRAL Model Law on
International Commercial Arbitration, and to the
comparative provisions in general. In this sense,
the UNCITRAL Model Law provides that in these
types of situations, the competent court shall take
the necessary measures, unless the arbitration
agreement itself provides for another appointing
procedure. The Model Law does not take a radi-
cal stand as to have the agreement terminated
merely because the arbitrators’ appointment pro-
cedure is facing obstacles.

c) Choice of applicable law

The provisions of the entity-level LCPs stipulate
that in the absence of the parties’ agreement on
the applicable law, arbitrators can decide which
law to apply. However, from the wording of the
provision it is not clear whether this means that
the arbitrators are free to decide on substantive
and/or procedural law. The relevant laws on civil
procedure do not differentiate domestic from
international arbitration, and without clear guide-
lines, the question is whether an arbitral tribunal
should resort to private international law in case
of an international dispute and if so, should it
apply the private international law rules of BiH, or
“the conflict of laws rules which it considers appli-
cable” as provided by the UNCITRAL Model Law.

d) Interim measures

An interesting aspect of an arbitration procedure
in BiH concerns the issuance of interim measures.
Specifically, pursuant to the Law on Civil Proce-
dure, filing an interim measure prior to the state-
ment of claim requires the party to start civil pro-
ceedings before the court within the legally pre-
scribed deadline. There are no guidelines or practi-
cal examples as to how this issue would be treated
in the event that there is an arbitration agreement
and the parties’ consent to resolve their dispute
within an arbitration procedure. Furthermore, a
request for an interim measure can also be filed
with the statement of claim, or in the course of the
litigation. The provisions of the entity-level Laws
on Civil Procedure do not specify if the arbitral tri-
bunal may grant interim measures. Even though
there are no formal obstacles for applying these
provisions governing the interim measures by
analogy to the arbitration proceedings, given the
overall restrictive regulation of the interim mea-
suresin the BiH legal system, itis more likely that it
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will be interpreted that the tribunal has no power
to grant interim measures, and that this issue is
reserved for courts only.

FBiH and RS: RECOMMENDATION

Bearing in mind the above, it is necessary to
modify the legal framework in order to create a
stable and predictable arbitration system that
the foreign investors will trust. In this sense, we
propose amendment to the entity-level LCP provi-
sions which would precisely regulate this matter,
or the adoption of a special Law on Arbitration
in accordance with the provisions of the UNCIT-
RAL Model Law with adjustments to the BiH legal
system to the extent necessary or appropriate.

REAL ESTATE RECORDS*

FBiH and RS: OPEN ISSUES

In FBiH, maintaining land-registry records on real
property rights falls under the competence of the
land registry offices that are part of the municipal
courts, while cadastral records (containing infor-
mation on the holders) are maintained by the
responsible administrations in charge of prop-
erty and cadastral affairs at the municipal level.
In RS, the land-registry and cadastral records are
maintained by the RS Authority for Geodetic and
Property Affairs, and the Law on Land Survey and
Cadastre stipulates the establishment of the real
estate cadastre records that would consolidate
the cadastral and land-registry records.

Below we point out some controversial issues
related to the real estate records in BiH, which
cause significant problems to the investors when
implementing their projects in the context of
resolving property relations.

a) Real estate data inconsistency

Real estate data maintained in the Land Registry
and those maintained in the Cadastre are often
inconsistent, bothin terms of real estate identifica-
tion, i.e. the identification of land plots according
to the old and new survey, and in terms of surface
areas and descriptions, as well as the title hold-
ers. For example, the real estate cadastre data are
not relevant for establishing a lien on real estate,
because such liens are registered in the Land Reg-
istry, not the cadastre. In a situation where a lien
creditor acquires a real estate by an order award-
ing it the ownership in an enforcement procedure,
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such an order contains the real estate identifica-
tion data recorded in the Land Registry, which
the Cadastre does not want to process because
the cadastre-related identification data are miss-
ing, although the identification of the real estate
is done in the Cadastre using old and new survey.
The inconsistency between land-registry and
cadastral records hinders the implementation of
investment projects because obtaining urban,
construction and use permits and finally, the regis-
tration in the Cadastre and Land Registry requires
reconciliation of these records, which takes time.
Since 2012, FBiH and RS have been implementing
the Real Estate Registration Project (RERP) funded
by the World Bank, aimed at harmonizing the
cadastral and land-registry records; however, it is
necessary to speed up the implementation of this
project.

b) Lack of land registers

In some of the geographical areas in BiH, land
registers have been established or restored which
makes any acquisition or transfer of real property
rightsimpossible for the real estate for which there
is no land register established. This also threatens
legal certainty, because it is neither possible to
determine the actual situation regarding the own-
ership and encumbrance on such properties, nor
is it possible to market such properties in a lawful
manner.

c¢) Keeping real estate records at different
authorities

In FBiH, keeping cadastral records is the respon-
sibility of the municipal administrations, while
keeping land registers falls under the competence
of the courts, where we have different real estate
identification data under the old and new surveys,
as well as different title holders registered. The
reason for this is the inconsistency of these sets
of data. We are of the opinion that that it would be
appropriate to keep both cadastral and land reg-
istry records within a single register, thus ensuring
uniformity and consistency in the registration of
all changes relating to real estate records.

d) Consolidation of e-Land Register

The FBiH and RS Land Registry web portals pro-
vide access to a digitalized Land Registry data-
base that is purely informative, and the displayed
land registry files do not have probative force of an
authentic instrument. In addition, unlike the RS’s,
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the FBiH e-Land Registry has not yet been final-
ized to cover the entire territory of FBiH.

On the other hand, the weakness of the RS e-Land
Registry is the fact that it does not contain any
information on registered encumbrances, but
merely an indication that a real estate is encum-
bered, although this is an important fact for the
investors. Furthermore, it often happens that
these web portals contain outdated land registry
files, which leads to legal uncertainty as to their
contents.

FBiH and RS: RECOMMENDATION

We are of the opinion that it would be necessary
to speed up the implementation of the Real Estate
Registration Project in order to harmonize the
land-registry records with the cadastral ones, as
soon as possible. It is necessary to commence the
establishment of land registries for all areas where
they have not been established yet.

Based on the principle of trust in the land regis-
ters, it is necessary to ensure that all actualities
related to real estate are promptly recorded in
order to ensure an up-to-date management of the
land registry records.

As part of the land registry reform that is aimed
at creating a more efficient land administration
system and fostering the development of a more
efficient real estate market, it has been proposed
to harmonize the e-land registers in both BiH
entities in order to provide a more detailed over-
view of those records and to thus facilitate the
investments.

ENFORCEMENT PROCEEDINGS*

FBiH and RS: OPEN ISSUES

The provisions of the Law on Enforcement Proce-
dure (LEP) in the FBiH and RS, respectively, as well
as the institutional structures often slow down
the enforcement of court decisions. Although the
current Laws on Enforcement Procedure stipu-
late that enforcement is an expedite proceeding,
and that the remedies filed against an enforce-
ment decision do not suspend the enforcement
thereof, when it comes to enforcement proceed-
ings against real estate and movable property of
the defendants, we are witnessing contrary court
practice. Namely, in most of the cases, the courts
wait for the enforcement decisions to become

CHAPTERS | THE RULE OF LAW

final, before instigating the other procedural
actions, such as seizure and assessment of mov-
ables, or assessment and sale ofimmovable prop-
erty. Furthermore, we are also witnessing non-
compliance or avoidance of the application of the
exemption set outin Article 12, paragraph 5 of the
Laws on Enforcement Procedure of the FBiH and
RS, respectively, where the courts do not want to
allow the settlement under an enforcement order
before a decision on the objection lodged against
the enforcement order is rendered in cases when
the enforcement is to be effected by charging the
legal entity’s bank account in favour of another
account holder, as the judgement creditor/claim-
ant, although the Law clearly provides for such a
possibility. The avoidance to apply this statutory
provision causes delays in enforcement proceed-
ings on a daily basis and increases the debt of the
judgement debtor, i.e. the claim of the judgement
creditor due to the statutory default interests that
are accruing in the meantime. Below we pres-
ent the actual open issues that, in the investors’
opinion, cause inefficient enforcement of court
decisions.

a) Unnecessary stay of enforcement actions
in the enforcement proceedings

Such a case-law leads to legal uncertainty for the
claimants and often causes damages to judge-
ment creditors because, in this way, the judge-
ment debtors/defendants are given an opportu-
nity to sell or otherwise dispose of their property
in the meantime, thus preventing the collection
of debts by the judgement creditors/claimants.
This problem is particularly pronounced in the
enforcement against movables, where the claim-
ant acquires judicial lien on the seized movables
only after a court bailiff made an inventory thereof.
As a result of this improper application of the FBiH
and RS LIPs, as well as the tardiness of the courts
in terms of rendering decisions upon the legal
remedies lodged against enforcement decisions,
it may take several years between the time of ren-
dering the enforcement decision and the time of
inventory and assessment of movables, during
which period the defendant/judgement debtor is
free to dispose of property that is subject to the
proposed enforcement, i.e. it is free to sell it, thus
hindering or preventing the collection of debts by
the claimant.
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b) Work of court bailiffs

The Laws on Enforcement Procedure of FBiH
and RS, respectively, entrusts court bailiffs with
significant powers, such as seizure, assessment
and sale of movables, handover and evacuation
of real estate, etc. However, in practice there are
various problems related to the work of court
bailiffs, especially when it comes to seizure and
assessment of movables, as bailiffs are typically
unqualified to make an assessment of the seized
property, or generally to identify the property
that should be seized, often unreasonably requir-
ing the involvement of court experts to identify
the moveable property subject to seizure and
make the assessment thereof. This unnecessarily
increases the costs, and extends the duration of
the proceedings. This is particularly evident in the
enforcement procedures against industrial equip-
ment and vehicles, when bailiffs, as a rule, seek
the involvement of court experts.

Furthermore, court bailiffs are often very inefficient
as some of the actions are significantly delayed or
even suspended in case the defendant/judgement
debtor files an objection. The number of bailiffs is
also an issue as it does not meet the needs of the
judicial system, especially taking into account the
number of cases requiring their involvement. In
RS, the LEP allows the involvement of contractual
enforcement officers holding the same powers as
the court-appointed bailiffs, however, this applies
only to the cases initiated in connection with the
collection of municipal debts, and therefore, the
appropriateness of such a solution is debatable as
it does not accelerate the actions pursued by the
court bailiffs related to the debt collection in com-
mercial enforcement cases.

Currently, bailiff perform their tasks under the
supervision and control of judges. In other coun-
tries (court) enforcement officers/bailiffs are far
more independent of courts in performing their
tasks. Delegating the powers to bailiffs (while
ensuring their proper training and opportunity
to gain experience) would reduce the burden
on the judges and enable them to focus exclu-
sively on legal issues. In this respect, the powers
and responsibilities of bailiffs should be clearly
defined and described in relation to the powers
and responsibilities of the judges.

Although the Entity-level laws provide for different
enforcement options - one being to entrust it to
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an ex officio bailiff, the other to contract an inde-
pendent court enforcement officer (this applies
in RS and BD), neither of these Entities adopted a
separate law/regulation governing the rights and
obligations of court bailiffs. The proposed amend-
ments to the LEPs (providing for a legal framework
for court bailiffs/enforcement officers) have never
been adopted and consequently, the draft Book
of Rules on the Status, Work, Responsibilities and
Field Visit Expenses of Court Bailiffs associated
with the proposed amendments to the LEPs could
not have been adopted.

FBiH and RS: RECOMMENDATION

The provisions relating to the assessment and
seizure of movables in the Entity-level Laws on
Enforcement Procedure should be amended to
provide for inventory and seizure of movables
immediately after rendering an enforcement deci-
sion, regardless of possible remedies filed.

It is necessary to consider models for improving
the efficiency and quality of court bailiff services
and provide specialized training and education to
bailiffs to enable them to independently carry out
the seizure and make assessments of movables.

It is necessary to amend the current legislation in
line with the Recommendation Rec (2003) 17 of
the CoE’s Committee of Ministers on enforcement.
Specifically, the status, requirements and work-
ing conditions for court bailiffs should be regu-
lated by a separate law (or regulation) to ensure
the security and transparency of the enforcement
proceedings as much as possible. Such a law or
regulation should cover the legal status, qualifica-
tions required for performing the duties of a court
bailiff, code of ethics, rights and obligations of
court bailiffs, their professional development and
performance evaluation, as well as other work-
related issues.

In the Federation of BiH, it is necessary to adopt
a rulebook implementing the provision of Article
46.a of the FBiH Law on Courts stipulating that a
person is required to pass a professional exam
in order to become a court bailiff. This rulebook
should provide for an exam-taking programme
covering legal, technical and economic topics,
the appointment method, and the responsibility
for organizing and taking the exams. At the same
time, the RS Law on Courts should include a simi-
lar provision supported by similar implementing
legislation.
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It is also necessary to introduce the construct of
private enforcement officers who will be incentiv-
ised and trained to quickly and efficiently carry out
enforcement procedures in accordance with the
enforcement decisions rendered by the courts,
or to increase the number of court bailiffs signifi-
cantly. In other words, it would be desirable to
insist on introducing a legal option for the claim-
ants to choose one or more enforcement officers
from the list of private enforcement officers inde-
pendently, to engage them, work with them and
to in direct contact with them.

Finally, it would be preferable to consider the
option of merging the cases that involve the same
debtor(s) and claimant(s) and the same object of
enforcement, or the same debtor(s), but different
claimant(s) or object(s) of enforcement.

PUBLIC DISCLOSURE OF SOURCES OF
LAW AND JURISPRUDENCE*

BiH, FBiH and RS: OPEN ISSUE

The Official Gazettes in BiH, RS, FBiH and the FBiH
Cantons are not freely available to the public, but
only to subscribers on a chargeable basis, which is
contrary to the practice of the EU Member States.
In FBiH, this problem is particularly pronounced
in relation to the official gazettes of the Cantons,
because official publications are published by
a different publisher in each Canton and not in
a single Canton, save for the Sarajevo Canton,
are the official gazettes available on the Internet
immediately after their publication. In this way,
access to official sources of the relevant laws is
very difficult or almost impossible, which creates
legal uncertainty, as businesses, not being able
to access the official sources of law, often rely on
the unofficially published laws and regulations,
which in practice often leads to partial application
of the rules, since such unofficial sources often
do not contain the relevant amendments to the
laws and regulations, or differ from their official
counterparts.

Access to the database of court decisions of Judi-
cial Documentation Centre containing relevant
court decisions regarding the interpretation and
application of legal institutes is not freely available
either, and the database search is often hampered
by poor indexation of search terms, orincompletely
orincorrectly entered database search terms.
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BiH, FBiH and RS: RECOMMENDATION

We believe that the current practice of charging
the access to the official gazettes should be abol-
ished in line with the practice of the EU Member
States, and that all official gazettes should be
made available on the Internet by creating an
electronic database of online regulations.

We are of the opinion that this recommendation
could be implemented through the public adminis-
tration reform project and the establishment of an
e-government system at the state level, as well as at
the entity and cantonal levels, by linking cantonal,
entity- and state-level official gazettes with the
e-government system, which would enable upload-
ing all laws and regulations in one place, and also
allow users free access to them via the Internet.

The existing Judicial Documentation Centre data-
base of court decisions should be improved to
enable easier and safer search of the relevant case
law (e.g. to enable more efficient indexation of
terms with respects to the court that rendered the
verdict, according to the nature of the legal issue,
and the like), and make it publicly available free of
charge.

REGULATING INTERNATIONAL LEGAL
ASSISTANCE IN CIVIL MATTERS

BiH, FBiH and RS: OPEN ISSUE

A growing volume of cross-border transactions,
which entails a more dynamic movement of goods,
people and services, requires a higher degree of
cooperation among countries, especially in the
judicial sector. In this regard, international legal
assistance is an efficient and tangible form of
such cooperation in cases where a national court
requests a court/competent authority abroad to
conduct certain procedural actions needed within
a particular case (the most common forms of pro-
viding international legal assistance involve the
delivery of judicial and non-judicial actsin BiH and
abroad; conducting and taking procedural actions
abroad; recognition or enforcement of court deci-
sions rendered by foreign courts, etc.).

The forms of international legal assistance exist-
ing in BiH are regulated by numerous multilateral
and bilateral international agreements and very
generally in the entity-level laws governing civil
procedure in the Federation of BiH and RS.
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Accordingly, in addition to national legislation,
judges should be familiar with the majority of
international instruments governing the civil com-
mercial matters. However, it is noticeable that
there is still insufficient knowledge or established
practice of their application.

Bearing in mind the foregoing, it can be concluded
that there is legal uncertainty for foreign natural
and legal persons whose possible requirements
related to international legal assistance in BiH
cannot be adequately met.

In practice, parties face difficulties in using inter-
national legal assistance in civil and commercial
cases when there is no international treaty in
place, or when an international treaty does not
contain implementing provisions (e.g. if a party in
BiH should be delivered a foreign document refer-
ring to a particular litigation-related action). The
current national procedure for providing interna-
tional legal assistance is only partially regulated in
the Law on Civil Procedure before the Court of BiH,
the entity-level LCPs and the Brcko District LCP.
Given that national legislation does not contain
provisions governing the content of the request
for international legal assistance, the courts have
sought legal assistance through court orders or
similar forms, instead of a request, which, in most
cases, returned with a protest note. The current
entity-level laws stipulate that international legal
assistance should be provided only through dip-
lomatic channels, which take the longest when it
comes to communication with other countries for
the purpose of providing legal assistance.

BiH, FBiH and RS: RECOMMENDATION

It is necessary to introduce the option of provid-
ing international legal assistance in civil and com-
mercial cases through a systematically arranged
mechanism forits provision. In this regard, it is nec-
essary to amend and/or modify the existing provi-
sions of the entity-level LCPs governing the inter-
national legal assistance to be able to implement it
in practice, or to regulate it in more detail by a set
of implementing regulations that would regulate
this matter in a unified way throughout BiH.

Such amendments to the LCPs or such imple-
menting regulations that would include general
and special forms of international legal assis-
tance in civil and commercial cases would facili-
tate a better cooperation among judges, regu-
late the delivery of judicial and non-judicial acts
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from abroad to BiH and vice versa, and prescribe
a detailed procedure for providing international
legal assistance, especially through a letter of
request (content, language and the like).

RECOGNITION AND ENFORCEMENT OF
FOREIGN COURT DECISIONS

BiH, FBiH and RS: OPEN ISSUE

A foreign court decision is equated with the deci-
sion of a national court and produces a legal effect
equal to the one of the national court’s decision
in BiH only if recognized by the national court, in
which case it is equated with the decision issued
by the national court.

Specifically, the recognition and enforcement of
foreign decisions in BiH is regulated by numerous
laws and implementing regulations, both at state
and entity level, including, inter alia, the Law on
Resolving Conflict of Laws with Regulations of Other
Countries in Certain Matters (Articles 86 to 101), the
Laws on Enforcement Procedure of the FBiH and RS
(Article 19), and the Laws on Bankruptcy Procedure
of the FBiH and RS (Articles 202 to 228). While the
recognition procedure is conducted in accordance
with the provisions of the entity Laws on Extraju-
dicial Procedure, where the provisions of the entity
Laws on Civil Procedure and the Law on Resolving
Conflict of Laws with Regulations of Other Countries
in Certain Matters' apply mutatis mutandis, a for-
eign court decision which has acquired the status
of enforcement document within an enforcement
procedure can be enforced in BiH only after having
been recognized as such in a special enforcement
procedure in BiH. In this regard, the jurisdiction of
the cantonal court/district court to decide on the
recognition of decisions of foreign courts, foreign
arbitrations, or foreign judicial settlements is pre-
scribed by the Law on Courts in the FBiH and the
Law on Courtsin RS.

It is obvious from the above-mentioned regula-
tions that the recognition and enforcement of for-
eign decisions in BiH is extremely complicated to
achieve in practice due to the contradictory and
conflicting norms. Taking into account that the

11 Otherrelevantregulationsarealsothe Decree with Force of
Law on the Recognition and Enforcement of Federal Laws
Applied in BiH as a Republic regulation (Official Gazette of
R BiH No. 2/92), bilateral and international treaties (e.g.
New York Convention on the Recognition and Enforcement
Foreign Arbitral Awards, The Hague Conventions, etc.
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most common cases of recognition of foreign court
decisions relate, inter alia, to commercial litigation
and commercial arbitration disputes, and court
decisions related to payments arising from the con-
tractual obligations of domestic and foreign legal
entities, below are the recommendations of the FIC
members on how to improve the practice recogni-
tion and enforcement of foreign court decisions.

BiH, FBiH and RS: RECOMMENDATION

In order to protect companies which encounter
paymentdifficulties®, create a single judicial space
from the EU perspective, and taking into account
that most foreign decisions end with recognition
anyway, it is necessary to regulate the recognition
and enforcement of foreign court decisions in a
unified way, inter alia, by facilitating the verifica-
tion of foreign court decisions, i.e. the exequatur
procedures for certain commercial cases follow-
ing the EU model.

In addition, for the purpose of making the proce-
dure efficient, it would be desirable to consider
the possibility of partial recognition of foreign
court decisions, which has not been regulated by
national laws when it comes, for instance, to the
recognition of a foreign decision that relates partly
to real estate located in Bosnia and Herzegovina
and partly to another matter.

ADOPTING A NEW LAW ON INTERNA-
TIONAL PRIVATE LAW

BiH: OPEN ISSUE

The Law on Resolving Conflict of Laws with Regula-
tions of Other Countries in Certain Matters (LRCL)
from 1982 is currently in force in BiH as the main
source of international private law and it has been
taken over from the SFRY and the Republic of BiH.
However, this Law has not been fully adapted to
the contemporary international legal system that
is constantly evolving. In addition to the aforemen-
tioned internal sources, the provisions on interna-
tional private law are contained in the international
treaties/agreements in force in BiH.

Taking into account that significant and numerous
changes have occurred in BiH since the adoption
of the LRCL, which was almost 40 years ago, the

12 Forexample,in practice, there is often an issue related to
the conversion of interest in a commercial dispute which
prevents the enforcement of court decisions, and the like.
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current provisions of the LRCL are largely outdated
and require some modernization. Higher interna-
tional mobility of people and the development of
modern technologies have led to an increase in
internationally-owned situations. Therefore, there
isa need for a set of regulations that, following the
aforementioned social and technological devel-
opment, will, in @ modern way, regulate private
legal situations with an international character.

BiH: RECOMMENDATION

The adoption of a new Law on International Pri-
vate Law of BiH would make it much easier for the
judges and legal practitioners to deal with situ-
ations featuring an international character. The
new Law would seek to avoid conflicts of jurisdic-
tion between national and foreign courts, as well
as referring to a law different from the one that
would be applicable in other countries associated
with the subject matter of the proceedings.

Following the example of the Republic of Croatia
where such a law has already been enacted, the
Law on Private International Law would contain
rules on determining the law applicable to the
private legal relations with an international char-
acter, rules on the jurisdiction of courts and other
authorities for hearing legal matters and rules for
the recognition and enforcement of foreign deci-
sions and public documents dealing with such pri-
vate law relations.

For the needs of the BiH business sector, this Law
should preferably prescribe also the laws applica-
ble to intellectual property rights, liens, and other
rights in securing claims on intellectual prop-
erty rights, the rights of competition, and, where
appropriate, the laws applicable to other relevant
areas of commercial law.

It would also be useful to introduce other legal
tools, such as, interalia, exemption clause (accord-
ing to which the applicable law shall not apply if
there is a stronger link with another law), the rule
of direct application (in any situation where nec-
essary, regardless of the applicable law), the pos-
sibility to obtain information on foreign law from
other bodies, expert witnesses and specialized
institutions when determining the content of the
foreign law, as well as the extended application of
the BiH law to the situations in which the content
of a foreign law cannot be determined, the possi-
bility for parties to agree on jurisdiction and appli-
cable law in civil and commercial matters.
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EXECUTIVE SUMMARY

RECOMMENDATION

RESPONSIBLE
INSTITUTION

OPEN ISSUE
FBiH and RS
Lack of specialization of

courts and judges in commer-
cial cases

FBiH and RS

Failure to abide by the right to
trial within a reasonable time

FBiH and RS

Inadequate regulation of arbi-
tration procedure

FBiH and RS

Inconsistency of real estate
records

FBiH and RS

Inefficiency of enforcement
procedure
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It is necessary to ensure a higher degree of spe-
cialization of judges in commercial departments of
municipal courts in the Federation of BiH and the
District Commercial Courts in RS, to enable them
to better identify certain legal specificities of com-
mercial cases. In this regard, it is necessary to ensure
professional development of judges in specific areas
of commercial law, such as intellectual property,
personal data protection, competition law, taxes,
public procurement, finance and banking.

Adopt a concrete package of measures to sanction
any breach of right to trial within a reasonable time
and to disburden judges enabling them to handle
disputes quickly and efficiently. Some of the possible
measures are: introducing the legal mechanism for
protecting the right to trial within a reasonable time
in the entity-level legislation following the models
applied in the countries in the region; increasing the
competences of the HIPC in terms of supervising the
lawfulness and the efficiency of judges; fully assign-
ing technical tasks to administrative staff in order to
disburden the judges.

Amend the entity-level LCP provisions or adopt a
special Law on Arbitration in accordance with the
provisions of the UNCITRAL Model Law in order to
create a stable and predictable arbitration system
that the foreign investors will trust.

Speed up the implementation of the Real Estate
Registration Project (RERP) in order to harmonize
the land-registry records with the cadastral ones.

Establish land registries for all areas where they have
not been established yet.

Harmonize and update the e-land registers in both
BiH entities in order to provide a more detailed over-
view of those records and thus facilitate the invest-
ments and incentivize real estate market develop-
ment.

The provisions relating to the assessment and sei-
zure of movables in the Entity-level Laws on Enforce-
ment Procedure should be amended with the aim to
speed up the procedure. The status, requirements
and working conditions for court bailiffs should be
regulated by a separate law or a rulebook to ensure
the security and transparency of the enforcement
proceedings as much as possible.

Introduce the construct of private enforcement offi-
cers who will be incentivised and trained to quickly
and efficiently carry out enforcement procedures or
increase the number of court bailiffs significantly.

HJPC BiH

CEST FBiH

CESTRS

HJPC BiH

Municipal/Cantonal
Courts in FBiH

Basic/District Courts in RS

FBiH Government
FBiH Parliament

RS Government
RS National Assembly

Municipal Courts in FBiH

Federal  Administration
for Geodetic and Real
Property Affairs

Republic  Authority for
Geodetic and Property
Affairs

FBiH Ministry of Justice
FBiH Government
FBiH Parliament

RS Ministry of Justice
RS Government
RS National Assembly
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OPEN ISSUE

RECOMMENDATION
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RESPONSIBLE
INSTITUTION

BiH, FBiH and RS

Public disclosure of sources of
law and jurisprudence

BiH, FBiH and RS

Fragmented regulation of in-
ternational legal assistance in
civil matters

BiH, FBiH and RS

Difficulties in recognizing and
enforcement of foreign court
decisions

BiH
Outdated legislation in the

area of international private
law

Abolish the current practice of charging the access
to the official gazettes and make them available on
the Internet by creating an electronic database of
online regulations.

We are of the opinion that this recommendation
could be implemented through the public adminis-
tration reform project and the establishment of an
e-government system.

The existing Judicial Documentation Centre data-
base of court decisions should be improved to en-
able easier and safer search of the relevant case law.

Arrange mechanism for providing international legal
assistance in civiland commercial cases in a system-
atic way. In this regard, it is necessary to amend and/
or modify the existing provisions of the entity-level
LCPs governing the international legal assistance to
be able to implement it in practice, or to regulate it
in more detail by a set of implementing regulations
in BiH.

Regulate the recognition and enforcement of foreign
court decisions in a unified way, inter alia, by facili-
tating the verification of foreign court decisions, i.e.
the exequatur procedures for certain commercial
cases following the EU model. Consider the possibil-
ity of partial recognition of foreign court decisions,
which has not been regulated by national laws so far.

Adopt a new Law on International Private Law of BiH
that would make it much easier for the judges and
legal practitioners to deal with situations with an in-
ternational character, and that would, in a modern
way, regulate private legal situations with an interna-
tional character.

Council of Ministers of BiH

Public Administration
Reform Coordinator’s
Office
Judicial Documentation
Centre

FBiH Government

Cantonal Governments in
the FBiH

RS Government

Ministry of Justice of BiH
Council of Ministers of BiH

Parliamentary Assembly
of BiH

FBiH Ministry of Justice
FBiH Government
FBiH Parliament

RS Ministry of Justice
RS Government
RS National Assembly

Ministry of Justice of BiH
Council of Ministers of BiH

Parliamentary Assembly
of BiH

FBiH Ministry of Justice
FBiH Government
FBiH Parliament

RS Ministry of Justice
RS Government
RS National Assembly

Ministry of Justice of BiH
Council of Ministers of
BiH

Parliamentary Assembly
of BiH
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EMPLOYMENT AND EDUCATION

INTRODUCTION

The labour market and workforce are one of the
key elements for the investors when making deci-
sion in which country to establish or expand their
business. According to the FIC Business Barom-
eter, in 2017, 49% of foreign investors hired addi-
tional workers, while only 16% of them reduced
their number.

Significant improvements have been made in the
labour legislation over the past period. As indi-
cated in the previous White Book edition, the
adoption of these regulations came as a result of
compromise between the economic and social
partners, and as such, have in some cases led to
insufficiently clear provisions.

It is also important to say that there are positive
trendsin the sense of a drop in the unemployment
rates, given that in 2018, the number of registered
unemployed persons in BiH was around 440,000
which is about 40,000 less than in 2016. According
to the FIC Business Barometer, nearly 90% of the
FIC members will have a need for recruiting highly
skilled professionals (mechanical and electrical
engineers, developers, managers), as well as fac-
tory workers (plant technicians, welders). In addi-
tion to the fact that employers face problems in
finding workforce, they also face complex legisla-
tion in managing their contracts.

Due to frequent changes in the market, as well as
the lack of workforce, there is a need for more flex-
ible forms of employment to enable employers to
find workers outside of the currently rigid legisla-
tive definitions as well, with a special emphasis on
the need for agency employment, seasonal work,
lifelong learning, and engagement of student pop-
ulation, so that the latter are provided with a set
of skills they can apply on the labour market once
they leave their educational institutions. It should
not be forgotten that Bosnia and Herzegovina is
a country with a complex structure and a small
market, but also that the issue of availability of
trained and qualified workforce is an increasing
problem that legislators have to take into account
in the upcoming period.
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WAGES OF WORKERS ON SICK LEAVE

FBiH, RS and BD: OPEN ISSUE

The laws on health insurance of the BiH Entities
and those of Brcko District stipulate different
wage compensations payable by the employer to
the workers while on sick leave, as well as different
periods of time during which such wage compen-
sations are to be borne by the employer. In addi-
tion, the application of the aforementioned laws
differs between the BiH Entities and Brcko District,
aswell among different cantons within the Federa-
tion of BiH in relation to the reimbursement of the
wage compensations paid during sick leave, which
the employers receive from the Health Insurance
Funds.

Employers are required to:

. pay the workers in RS a wage compensa-
tion in the minimum amount of 70% of their
net salary for the duration of their sick leave,
and in case the sick leave exceeds 30 days,
employers are entitled to receive a reim-
bursement from the competent Fund, with
the gross hourly rate in RS being determined
by the RS Institute of Statistics on the basis
of the average gross hourly rate. The maxi-
mum sick leave reimbursement paid to the
employer is set to BAM 1,000.00, while the
minimum is determined on the basis of the
minimum gross hourly rate in RS.

o pay the workers in the Federation of BiH (in
most of the cantons) and Brcko District a
sick leave wage compensation for the entire
duration of their sick leave, where the wage
compensations to the workers on sick leave
lasting up to 42 days are to be borne by the
employers at their own expense, while the
wage compensations paid to the workers on
sick leave exceeding 42 days are reimbursable
by the competent Health Insurance Fund.
The minimum amount of the wage compen-
sation is 80% of the worker’s salary. In case of
a sick leave exceeding 42 days, the employer
also pays the same minimum amount of
the wage compensation, however, it cannot
claim the full amount of the wage compen-
sations paid to be reimbursed by the Fund,
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but only 70-80% of the average net salary
earned in the Federation of BiH. In Brcko
District, these amounts are determined by
the Institute of Statistics on the basis of the
average gross hourly rate and the maximum
reimbursement is set to BAM 1,000.00, while
the minimum is determined on the basis of
the minimum gross hourly rate in BD.

In this way, employers are at loss, because they
pay higherwage compensationsthan theamounts
being reimbursed to them.

FBiH, RS and BD: RECOMMENDATION

Harmonize the regulations in the FBiH cantons,
as well as those in the BiH Entities and Brcko
District in this area, in particular, in terms of the
wage compensations payable by the employer
to the employees on sick leave, the time periods
during which such wage compensations are to be
borne by the employer, and the amounts to be
reimbursed to the employers by the Health Insur-
ance Funds for the wage compensations that the
employers paid to the workers during their sick
leave. In addition, it is also necessary to tighten
sick leave policies, and to allow for the sanction-
ing of any possible abuses.

WAGE COMPENSATIONS TO FEMALE
WORKERS ON MATERNITY LEAVE

FBiH, RS and BD: OPEN ISSUE

The FBiH, RS, and BD legislation governing the
amount of maternity compensations, and the
requirement of the employer to pay compensa-
tions to workers on maternity leave isinconsistent.
This inconsistency is also present among different
cantons within the Federation of BiH since every
canton has its own regulations governing this sub-
ject matter that significantly differ from the regula-
tions enforced in other cantons.

In FBiH, the Labour Law defines only the right
of the worker to receive a wage compensation
during maternity leave, while the compensation
as such is defined in the cantonal regulations. In
practice, employers in almost all cantons pay no
wage compensation to the female workers on
maternity leave, while the compensations paid
by the cantonal governments differ significantly.
Thus, in the Sarajevo Canton, women on mater-
nity leave receive a wage compensation in the
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amount of 60% of the average net salary earned
in the Sarajevo Canton, and this compensation
is paid by the cantonal government. In the Tuzla
Canton, however, the employer is required to pay
at least 90% of the average salary that the worker
earned over the period of 6 months prior to the
maternity leave. The employer is then entitled to
a reimbursement by the cantonal government in
the amount of 55% of the average salary earned
in the Tuzla Canton. On the other hand, in the Her-
zegovina-Neretva Canton, women on maternity
leave have no right to any sort of maternity leave
compensation, but only to a one-time financial aid
for new-borns in the amount of BAM 400.00.

In BD, female workers on maternity leave receive
100% of their salary paid by the employer, who
also pays all the pertaining taxes and social secu-
rity contributions, the net amount of which (i.e.
excluding taxes and contributions) is subsequently
reimbursed by the relevant Labour Centre on the
basis of the hourly rate earned in the BD.

In RS, female workers on maternity leave are paid
their average wage, including pertaining taxes and
social security contributions by their employer,
whereas the right to receive the net reimburse-
ment (i.e. excluding taxes and social security con-
tributions) from the Child Protection Fund is only
given to the employers who have been paying
child protection contributions for all of their work-
ersin the period of at least 12 months prior to, and
during the maternity leave in question.

FBiH, RS and BD: RECOMMENDATION

It is necessary to harmonize regulations and prac-
tices related to determining the amount and pay-
ment of maternity leave wage compensations in
all cantons in the FBiH, and then harmonize those
regulations with the ones in RS and BD, by deter-
mining an equal maternity leave compensation in
all parts of BiH and defining who will be paying it
and for what period of time.

ADEQUATE REGULATION OF EMPLOY-
MENT IN THE FORM OF SHORT-TERM
AGENCY WORK

FBiH and RS: OPEN ISSUE

Over the last few years, the need for more flexible
forms of employment, such as short-term agency
work (contracted through private employment
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agencies) has rapidly increased. According to the
latest Report published by the World Employment
Confederation, in Europe alone, there are 75,800
agencies, employing around 500,000 employees
that recruited 9,441,000 workers in 2018. Out of the
15 most efficient agency national markets in the
world, 11 are located in Europe, the most promi-
nent ones being in the United Kingdom, Germany,
France and the Netherlands. All available research
and experience show that jobs obtained through
agency mediation increase the employability,
the spectrum of skills, as well as the chances for
obtaining a long-term employment contract.

The employment practice in the form of a short-
term agency work is recent in BiH. The Labour
Law of Republika Srpska defines the possibility of
a short-term employment with another employer
(‘assignment to another employer’) on a suitable
position if (a) the need for the worker’s engage-
ment has temporarily ceased (b) the business
premises of the employer have been leased or (c)
there is a cooperation contract between the two
employers.

An employee may be ‘assigned to work with
another employer’ for a period of up to one year,
with the possibility to extend this period with the
consent of the employee and provided that there
is a legal basis for the engagement in question (or
a basis for performing the work in question that is
defined in the Employer’s Labour Rulebook or the
specific employment contract).

The engaged worker and the employer to whom
the employee has been assigned must sign a fixed-
term contract. Such a contract shall not provide
for any less employment rights than the one that
the employee would have had with the employer
who assigned him/her. After the expiration of the
assignment for which the employee has been
assigned to another employer, the employee shall
be entitled to return to his/her original employer.

The FBiH or the BD Labour Laws do not foresee
the above-described option at all.

The agency’s rules and operating conditions
remain completely unregulated, which is why in
practice the terms and conditions of such arrange-
ments are still subject to a contract between the
Agency and the employer requiring short-term
employment services.
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FBiH and RS: RECOMMENDATION

The classifications of business activities in the
FBiH and RS have affirmed the existence of such
agencies’ activities and “introduced” them into
the legal and economic sphere of BiH. The so-
called labour force ‘leasing’, i.e. assigning workers
for a certain period of time to another employer
still remains unregulated, and therefore, this type
and mode of employment should be explicitly and
clearly regulated in the FBiH, RS and BD.

It is particularly important to regulate the follow-
ing matters so as to ensure that both the worker
and the employer are protected:

e mandatoryelementsof the contract on assign-
ing a worker to another employer for work,

e mandatory elements of the assigned work-
er'semployment contract,

. cases in which assignment is not allowed,

o distribution of the worker’s rights and obliga-
tions between the Agency and the employer
and

o ifquotas are to be applied on the number of
such ‘agency workers’” who can be hired by
an employer, such quotas should be imple-
mented with the least possible restrictions.

EXTENDING THE POSSIBLE LENGTH OF
SHORT-TERM AND OCCASIONAL JOBS
IN A CALENDAR YEAR

FBiH, RS and BD: OPEN ISSUE

The legal regulations in both entities in Bosnia and
Herzegovina, as well as the regulations of Brcko
District, unlike the ones in force in the EU coun-
tries, do not recognize, and hence do not allow the
engagement of seasonal workers.

The need for seasonal workers is particularly pro-
nounced in the field of agricultural production
and other branches of the economy, where during
the season (most often from spring to autumn,
but often in other seasons), there is a need for sea-
sonal and manual labour. Furthermore, the dura-
tion of such an engagement of seasonal workers
cannot be fully planned in advance, as it usually
depends on weather conditions and other circum-
stances that are beyond human control.

Engaging workers for performing such seasonal
jobs by entering into an employment contract with
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them and the consequent payment of all statutory
taxes and contributions leads to cost inefficiency
and unprofitability of the production and creates
an unrealistically high price of the final product
which makes it uncompetitive on the market.

The Entity and BD Labour Laws recognize the cat-
egories of short-term and occasional jobs, which
most often include seasonal jobs, however, such
jobs are limited in duration of only 60 days in the
FBiH or 90 days in RS and BD over one calendar
year. In addition, the Laws prescribe that these
contracts are to be concluded for the jobs for
which full-time or part-time employment con-
tracts are not to be concluded.

A consequence of the inability to hire seasonal
workers, except in the manner descried above (by
entering into an employment contract or short-
term contract for a period and in the manner pre-
scribed by the applicable labour laws), in practice,
often entails unreported (illegal) employment
causing damage both to the workers and the
State, through the avoidance of applicable taxes
and contributions. In addition, it has become
increasingly the case that workers leave BiH to
take up seasonal jobs in the EU countries.

FBiH, RS and BD: RECOMMENDATION

The duration of contracts for short-term and
occasional jobs must be extended, so that short-
term and occasional employment can last up to
120 days in a calendar year.

In this way, the unreported (illegal) employment
would be significantly reduced and, this would, to
a certain extent, prevent BiH labour force to leave
BiH for pursuing seasonal jobs.

REGULATION OF FIXED-TERM EMPLOY-
MENT CONTRACTS

FBiH, RS and BD: OPEN ISSUE

Temporary (fixed-term) employment is another
matter that is treated inconsistently in BiH, as the
Labour Laws provide for significantly different regu-
lations in this respect.

The differences between the regulations in the
FBiH, RS and BD stem from different conditions and
requirements for concluding a fixed-term employ-
ment contract. To be valid, fixed-term employment
contracts in RS and BD must be explicitly justified
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by one of the prescribed reasons for concluding
this type of employment contract, however the
sets of these reasons are not standardised.

In RS, a fixed-term employment contract can be
concluded only for jobs the duration of which has
been fixed beforehand for a justified and objective
period of time. Unlike the RS Law, the BD Labour
Law sets out a list of reasons for concluding a fixed-
term employment contract (for instance, in case
of engagement on a specific project, seasonal
jobs, replacement of a worker who is temporary
absent, in cases of temporary increase in workload
and other cases specified in the Collective Agree-
ment and Labour Rulebooks). By contrast, the FBiH
Labour Law does not imply the conclusion of a
fixed-term employment contract on any justified
grounds. The differences between the regulations
in force in the FBiH, RS and BD are further reflected
in the duration of fixed-term employment. In FBiH,
fixed-term contracts may be concluded for a period
of up to three years. In RS and BD the overall maxi-
mum duration is up to two years. In addition, the
RS Labour Law provides for a list of exempted cases
in which a fixed-term employment contract can be
concluded for a longer period of time (e.g. replace-
ment of an employee who is temporarily absent).
The BD Labour Law has another rather specific pro-
vision, stipulating that the duration of a fixed-term
employment contract that is to be concluded for
the first time can be longer than two years.

Another significant difference refers to the period
between two fixed-term contracts that is not con-
sidered an interruption in the employment status.
In the Federation of BiH, this is a period of up to
60 days, in RS - up to 30 days and in BD - up to 15
days. Accordingly, if an employee concludes two
or more fixed-term contracts successively or with
a time difference of less than 30 or 60 days, such a
fixed-term employment contract may only be valid
for a period of up to two years in RS and BD and up
to three years in the Federation of BiH; otherwise
such a contract will, by virtue of law, become a con-
tract of indefinite duration.

The Labour Laws do not contain an explicit pro-
vision as to whether one and the same employee
can conclude two successive fixed-term contracts
with the same employer, but for another job. How-
ever, based on the interpretation of the provisions
in force, the conclusion would be that such an
arrangementis not possible unless the employee’s
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contract is converted into a contract of indefinite
duration (assuming that the legal requirements in
terms of the duration of employment have been
previously fulfilled).

In the FBiH and BD, it is stipulated that any succes-
sive fixed-term contracts lasting more than three
years without interruption (as defined under the
Labour Laws) are considered to be contracts of
indefinite duration. In RS, the Law stipulates that
if a fixed-term employment contract is concluded
contrary to the provisions of the Labour Law or if
the employee remains at work for at least five days
after the termination of his/her employment, the
contract shall be considered a contract of indefi-
nite duration.

FBiH, RS and BD: RECOMMENDATION

The Labour Laws should be urgently aligned with
respect to fixed-term employment contracts, so
as to remove the current constraints provided for
in the RS and BD Labour Laws respectively, and
have the approach adopted in the FBiH applied
equally throughout BiH. Introducing amendments
to the existing legislation is a simpler procedure
than the adoption of a completely new set of laws.

Furthermore, the duration of fixed-term employ-
ment contracts and the periods between succes-
sive fixed-term employment contracts that do
not constitute an interruption in the employment
status should be equally regulated in all three
administrative units in BiH, in line with the RS reg-
ulations, i.e. the period should be 30 days.

ENABLING STUDENTS TO ACQUIRE PRO-
FESSIONAL AND PRACTICAL KNOWL-
EDGE THROUGH INTERNSHIPS, AP-
PRENTICESHIPS AND TRAINEESHIPS

FBiH, RS and BD: OPEN ISSUE

The 2018 FIC Business Barometer shows that as
much as 86% of foreign investors are of the opin-
ion that the key activity forimproving workforce in
Bosnia and Herzegovina is providing more oppor-
tunities to high-school and university students
for acquiring professional experience through
internships or vocational trainings/apprenticeship
during the course of their studies.

Internship is regulated by laws in force in the
FBiH, RS and BD. In view of that, employers can
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hire interns during or after their studies by signing
fixed-term contracts with them for a period of up
to one year or by entering into student engage-
ment contracts (in case of shorter internship pro-
grammes lasting less than three months). In the
FBiH, interns are entitled to 70% of the salary tied
to the job/position, while in BD, they are entitled to
80% of the pertinent salary or the one agreed with
the employer. In RS, however, interns are entitled to
full salary. In all three administrative units, intern-
ship counts towards the length of service. The busi-
nesses/organizations where the internship took
place may thereafter employ the former interns,
and such contracts are usually fixed-term employ-
ment contracts and for short periods of time.

A special form of vocational training or
apprenticeship is possible for university stu-
dents in some professions. However, this type of
practical training may be rather short (its duration
is different for each profession) and no employ-
ment contract is to be concluded, but a student
engagement contract. Students are usually not
paid for these jobs and no social contributions are
payable.

The concept of traineeship (trainee work) is
regulated by the relevant legislation in all three
administrative units in BiH. Trainees are persons
who have completed high school, college or uni-
versity and have no previous work experience in
a particular profession. Furthermore, they are
required to take a state exam or acquire work
experience in that profession under the appli-
cable laws. Upon completion of the traineeship,
the trainee is required to pass a state exam, if such
a requirement is provided for by the applicable
laws and regulations or labour rulebooks. A fixed-
term employment contract is to be concluded
with a trainee for a maximum of one year (unless
prescribed otherwise, as it is the case with some
professions, such as for future attorneys). During
his/her traineeship, the trainee is entitled to a
monetary compensation of at least 70% of the full
salary in all three administrative units, whereas
the employer may also opt for a higher amount.
Traineeships are counted towards the length of
service unless otherwise stipulated by the regula-
tions applicable to specific professions.

FBiH, RS and BD: RECOMMENDATION

In order to improve the quality of the education
system, it is necessary to work on the develop-
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ment of dual education system, which is a concept
applied in most EU member states.

The RS, FBiH and BD laws should define concepts
such as shift work, zero hour contracts, or jobs for
graduates in terms of student employment.

Jobs for graduates should be regulated by law and
a clear distinction should be made between the
concepts of traineeship and internship that are to
be deployed once formal education is completed.
During their studies, students should be recog-
nized and encouraged to engage in volunteering
(in the professional areas that are associated with
their studies), participate in vocational trainings
(@apprenticeships) and take up occasional and
short-term jobs.

EMPLOYING STUDENTS ON A FULL-TIME
AND PART-TIME BASIS

FBiH, RS and BD: OPEN ISSUE

The Labour Laws neither recognize nor prescribe
any special provisions referring to full-time or part-
time employment of students. It is important to
note that the laws applicable in BiH distinguish
between (a) full-time students and (b) extramu-
ral students. Full-time students follow a generally
prescribed curriculum, their primary status is the
status of a student, and the cost of their educa-
tion is mainly covered by the state (provided that
the prescribed criteria have been met), while
the primary status of extramural students is the
status of employed or unemployed persons reg-
istered in the employment agencies, who follow
a specialized curriculum adapted to their work
commitments.

Students who do not have the status of full-time
students can be employed and thus enjoy all rights
under the current labour legislation, but they have
to be registered in an employment agency. On
the other hand, students who have the status of
full-time students can also be employed, however
only for occasional and short-term jobs.

In practice, student centres/services that act as
employment intermediaries within public univer-
sities usually facilitate the employment of stu-
dents. Student services are designed solely for the
purpose of recruiting full-time students, and all
other legal entities are prohibited from providing
student intermediation services or assisting full-
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time students in the process of obtaining short-
time or occasional jobs.

In the Federation of BiH, occasional and short-
term employment of full-time students can be
effected in case of (a) short-term and occasional
jobs (as defined by the Collective Agreement or
the employer’s labour rulebook), (b) jobs that do
not require concluding a fixed-term employment
contract or a contract of indefinite duration and
(c) jobs that do not last longer than 60 days over a
calendar year. It can be argued that the rationale
behind these regulations is to protect students
against their exploitation and to prevent their
hiring for the jobs that should be subject to regu-
lar employment contracts. Students employed
under this employment scheme enjoy most of the
labour-related rights that are generally given to all
other employees, however, this type of employ-
ment does not counttowards the length of service.

In RS and BD, the laws regulate short-term and
occasional jobs, but with the following limitations:
such jobs may last up to 90 days over a calendar
year and are neither eligible for contracts of indefi-
nite duration nor for fixed-term contracts. In addi-
tion, the work of students based on this type of
employment is not counted towards the length of
service.

In practice, employers often resort to recruiting
students, even on a temporary basis, instead of
hiring registered unemployed persons, solely for
the purpose of paying lower taxes and contribu-
tions (12% and 29% of taxes and contributions in
the FBiH/BD and RS, respectively (the tax bases
of 12% and 29% of taxes and contributions in the
FBiH/BD and RS, respectively are far more attrac-
tive than the bases of 60% to 70% applicable to
conventional and regular employment).

FBiH, RS and BD: RECOMMENDATION

In order to adequately regulate the concept of stu-
dent work, lawmakers in all three administrative
units in BiH should design a completely new form
of employment for students. Attention should be
paid to the following:

o Student employment contracts should be
flexible in terms of their length and working
hours; this means that the working hours
should be adapted to the educational com-
mitments of students, and the employed stu-
dents should be granted most of the rights
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given to employees on standard employ-
ment contracts;

o Certainemployment contracts with students
should be counted towards their length of
service;

*  When hiring students, employers should be
released from paying certain taxes and con-
tributions, which are normally paid for the
employees on standard employment con-
tracts, or, if not fully released, then reduced,
in order to incentivize student recruitment;

o Entity governments should provide certain
incentives for those employers who employ
students or graduates, thus enabling them
to acquire first-time job experience, by sub-
sidizing part of their salary, meal allowance,
transport costs, bonuses or other work-
related costs over a given period of time;

o Jobs for which students are hired should be
closely related to their course of education;

e The work during the studies should be
arranged to allow students to make a one-
year recess in order to seek a job in a partic-
ular profession that is close to their studies
and to gain the necessary work experience
before returning to university;

e The new regulation should provide as much
flexibility as possible for students and
employers in regulating labour relations and
enable other forms of employment, such as
shift work and zero-hour contracts. It is also
necessary to clearly define the concept of
graduate positions that considerably differ
from the internship concept (given that these
two concepts significantly overlap in their
definitions and applications in BiH).

PROFESSIONAL  AND
TRAINING

ADDITIONAL

FBiH and RS: OPEN ISSUE

An Adult Education Survey was conducted for
the first time in Bosnia and Herzegovina from 1
February to 31 March 2017 as an integral part of
the European Adult Education Research, which
is implemented on a five-year basis in all EU
member states, candidate countries and potential
candidate countries. According to the data col-
lected, only 8.7% of the respondents stated that
they participated in some form of formal and/or
informal education programme, where 2.2% were
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involved in formal education; 6.9% in an infor-
mal one, while a significantly larger proportion of
respondents - 74.7% expressed their intention to
acquire knowledge through everyday activities, or
through informal learning.

Bearing in mind that the number of unemployed
persons holding highly-skilled or skilled worker
qualifications was the highest in October 2018
accounting for 142,537 persons and adding to this
number 124,326 persons with secondary school
degree, we arrive at approximately 60% of the
total registered unemployed persons, where the
labour force participation on the market is very
low, and most employers find it difficult to recruit
highly-motivated and adequate workforce, it is
necessary to place a greater emphasis on mobilis-
ing and training of the workforce when designing
active labour market policy measures.

Asignificant progress has been made in the devel-
opment of the legal framework related to adult
education, including 164 institutions that have
been accredited for conducting training (April
2018), however, there is still a large number of
challenges in the implementation of these pro-
grammes and their quality assurance.

FBiH and RS: RECOMMENDATION

Given that the adopted laws on adult education
will be implemented more intensely as of 2019, it
remains to be seen what the effects of theirimple-
mentation will be in practice, which needs to be
monitored on the system level.

For the successful functioning of this education
system, it is necessary to test the labour demand
on a continuous basis and act upon it accordingly
for those professions that are in demand by the
companies operating in Bosnia and Herzegovina.
In this regard, it is necessary to establish coopera-
tion between companies, municipalities, employ-
ment agencies and educational institutions. In
order to implement these activities, municipali-
ties should be more active in developing local
employment action plans, and ensure theirimple-
mentation or co-funding in cooperation with the
employment agencies.

In addition to developing and implementing an
accreditation system for adult education institu-
tions and programmes in line with international
standards, itis necessary to ensure sound learning
conditions, high-quality programmes and learning
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processes and their outcomes. The adult educa-
tion monitoring system of Republika Srpska could
be taken as an example of good practice, and as
such customised to be used at other administra-
tive levels in the country.

OVERTIME WORK

FBiH and RS: OPEN ISSUE

The Labour Laws treat overtime differently. In
addition, overtime is too strictly defined so that it
does not provide for adjustments to the employ-
er’s needs, while, certainly, taking into account the
rights and interests of workers.

FBiH and RS: RECOMMENDATION

Harmonize the Labour Laws for the purpose of
aligning and clarifying the provisions governing
overtime work.

ANNUAL LEAVE

FBiH: OPEN ISSUE

The Labour Law stipulates mandatory use of a
portion of annual leave for a period of at least 12
days. In practice, this means that worker must use
two weeks and two working days in the third week
in a row, which is quite impractical when synchro-
nizing the use of annual leave among workers.

The employer has to ensure continuous and unin-
terrupted business activities and in case of a large
number of workers, it is gets problematic when an
annual leave enters the third week.

FBiH: RECOMMENDATION

The provision governing the use of annual leave
should be amended, i.e. harmonized with the RS
Labour Law, so that it reads that a part of annual
leave must be used for a period of at least 2 weeks
in a row, where, for the purpose of determining
the length of annual leave, a working week would
count as five working days.

DEFINING PERFORMANCE-RELATED
COMPENSATION

FBiH and RS: OPEN ISSUE

The Labour Laws stipulate that the salary consists
of the basic (fixed) wage, the performance-related
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compensation (which is variable and depends on
the performance), and a raise.

This mandatory regulation of the performance-
related compensation is often a problem in prac-
tice. Namely, there are many situations where it is
very difficult to measure the performance, espe-
cially on a monthly basis in order to pay the salary
(salaries are mandatorily paid on a monthly basis;
otherwise, it would be considered a bonus and
not a salary). Sometimes it is impossible to mea-
sure the monthly performance and sometimes
it is theoretically possible, but would cause too
many undue costs.

Another issue is that it is not clear at all what the
minimum salary is. If the minimum salary is equal
to the base wage, then the performance-related
compensation should be mandatorily in place.

If, on the other hand, the minimum salary is the
sum of the base wage and the performance-
related compensation, the worker would receive
only the base wage in case of underperformance,
which means that s/he would receive less that the
amount defined as statutory minimum salary.

FBiH and RS: RECOMMENDATION

The performance-related compensation should
be defined as an option, and not as a requirement
and it could be regulated by branch collective
agreements or labour rulebooks. It is necessary to
define what constitutes the minimum wage, and
to clarify that the base salary cannot be less than
the minimum wage, in order to avoid payments to
workers that are below the statutory minimum.

HARMONIZING THE LEGISLATION RE-
LATED TO PART-TIME EMPLOYMENT

FBiH and RS: OPEN ISSUE

The matter of part-time employment in BiH,
although regulated, has not be harmonized
among administrative units in BiH. Employment
(both full-time and part-time) is governed by the
Labour Law enacted in the relevant administrative
unit where the work is carried out. This means that
the deciding factor for determining which laws
should be applied to the employment relationship
is actually the place of the employee’s work.

In terms of working hours within a part-time
employment, in the FBIH and BD, such working
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hours can be any working hours shorter than full-
time (i.e. shorter than 40 hours per week). In RS,
part-time working hours cannot be shorter than
eight hours a week unless a special law provides
otherwise.

Animportantissue related to working time flexibil-
ity is the question of whether a full-time employee
can conclude additional part-time employment
contracts. In RS and the FBiH, this is not possible.
In both Entities, an employee may have more than
one employment contract only if the total sum of
his/her working hours does not exceed 40 hours
per week. In other words, if an employee already
has a full time contract, s/he is not allowed to con-
clude any additional employment contracts. In
BD, on the other hand, a full-time employee can
additionally conclude a part-time employment
contract (up to 20 hours a week) with another or
even the same employer, provided that the work-
ing hours for different employment contracts with
the same employer do not overlap. The relevant
law also provides for additional requirements.

In the event that an employee intends to enter
a part-time employment contract with another
employer and thus engage in a business activ-
ity that is competitive towards his/her employer
where s/he is employed on a full-time basis, the
employee is required to obtain a prior approval
from his/her full-time employer for such an
engagement. In any other case, the employee
does not require the approval of his/her full-time
employer to engage in another business activ-
ity, but should notify his/her employer thereof in
writing, within eight days from the date of enter-
ing into a part-time employment contract with
another employer.

In principle, employers in the Federation of BiH
avoid hiring employees on a part-time basis
because of additional tax expenditures. The appli-
cable FBiH Law on Social Security Contributions
stipulates that the contribution base cannot be
lower than the lowest wage established by the
General Collective Agreement. In RS, this is not
the case because the contributions are tied to
personal income tax, i.e. the contribution base is
the income payable under the RS Law on Personal
Income Tax, which means that the contributions
are paid on the actual contracted amount. BD
does not have its own legislation on income tax
and contributions and therefore employees are
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entitled to choose which legislation and entity law
will apply to their employment relationship.

In addition, in BD, the possibility of entering into
a part-time employment contract on top of the
existing full-time employment contract is in no
way regulated nor treated in relation to the appli-
cable social security contributions, nor is it clear
how two parallel part-time employment contracts
should be treated. It is also important to note that
there is no specific case law in this respect, but in
any case, this issue should be explicitly regulated
by applicable laws.

In terms of other employment-related rights, part-
time employees are entitled to all rights arising
from employment as full-time employees, pro-
vided that those rights are granted in proportion
to the number of hours worked.

FBiH and RS: RECOMMENDATION

The Labour Laws should be harmonized to ensure
equal part-time employment conditions, which
can be achieved by adopting appropriate amend-
ments to the laws currently in force (which is a sim-
pler procedure than the adoption of completely
new laws).

The matter of part-time employment should be
treated in the Labour Laws of the FBiH and RS,
respectively in the same way it is treated in the BD
Labour Law, since the relevant Articles in the BD
Labour Law provide and allow for the possibility
of entering into such an employment contract in
parallel with the existing full-time employment
contract.

Furthermore, the RS Labour Law should be
amended to remove the restrictions related to the
minimum working hours required for part-time
employment.

Finally, it is necessary to change the requirements
related to the social security contributions in the
FBiH, so that, in the case of part-time employees,
their amount is proportional to the actual salary
earned by the employees. The only prerequisite
should be that social security contributions are
paid at least in proportion to the current minimum
wage.
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EXECUTIVE SUMMARY

OPEN ISSUE

RECOMMENDATION

RESPONSIBLE
INSTITUTION

FBiH, RS and BD
Wages of workers on sick leave

FBiH, RS and BD

Wage compensations to fe-
male workers on maternity
leave

FBiH and RS

Adequate regulation of em-
ploymentin the form of short-
term agency work

FBiH, RS and BD

Extending the possible length
of short-term and occasional
jobsin a calendar year

Harmonize the regulations in the FBiH cantons, as
well as those in the BiH Entities and Brcko District in
this area, in particular, in terms of the wage compen-
sations payable by the employer to the employees
on sick leave, the time periods during which such
wage compensations are to be borne by the employ-
er,and the amounts to be reimbursed to the employ-
ers by the Health Insurance Funds for the wage com-
pensations that the employers paid to the workers
during their sick leave. It is also necessary to tighten
sick leave policies and to allow for the sanctioning of
any possible abuses.

Itis necessary to harmonize regulations and practic-
es related to determining the amount and payment
of maternity leave wage compensations in all can-
tons in the FBiH, and then harmonize those regula-
tions with the ones in RS and BD, by determining an
equal maternity leave compensation in all parts of
BiH and defining who will be paying it and for what
period of time.

Labour force ‘leasing’, i.e. assigning workers for a cer-
tain period of time to another employer still remains
unregulated, and therefore, this type and mode of
employment should be explicitly and clearly regu-
lated in the FBiH, RS and BD, to ensure that both the
rights of workers and employers are protected.

It is necessary to extend the duration of contracts
for short-term and occasional jobs in the labour
laws of the entities and BD, so that short-term and
occasional employment can last up to 120 days in a
calendar year.

In this way, the unreported (illegal) employment
would be significantly reduced and, this would, to a
certain extent, prevent BiH labour force to leave BiH
for pursuing seasonal jobs.

FBiH Government
FBiH Parliament

FBiH Health Insurance and
Reinsurance Institute

RS Government
RS National Assembly
RS Health Insurance Fund

BD BiH Government
BD BiH Assembly

FBiH Government
FBiH Parliament

FBiH Health Insurance and
Reinsurance Institute

RS Government
RS National Assembly
RS Health Insurance Fund

BD BiH Government
BD BiH Assembly

FBiH Ministry of Labour
and Social Policy

FBiH Government
FBiH Parliament

RS Ministry of Labour, War
Veterans and Disabled
Persons’ Protection

RS Government
RS National Assembly

FBIH Ministry of Labour
and Social Policy

FBiH Government
FBiH Parliament

RS Ministry of Labour, War
Veterans and Disabled
Persons’ Protection

RS Government
RS National Assembly

BD BiH Government
BD BiH Assembly
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OPEN ISSUE

RECOMMENDATION

RESPONSIBLE

INSTITUTION

FBiH, RS and BD

Regulation of fixed-term em-
ployment contracts

FBiH, RS and BD

Enabling students to acquire
professional and practical
knowledge through intern-
ships, apprenticeships and
traineeships

FBiH, RS and BD

Employing students on a full-
time and part-time basis
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The Labour Laws should be urgently aligned with
respect to fixed-term employment contracts, so as
to remove the current constraints provided for in
the RS and BD Labour Laws respectively, and have
the approach adopted in the FBiH applied equally
throughout BiH. Furthermore, the duration of fixed-
term employment contracts and the periods be-
tween successive fixed-term employment contracts
that do not constitute an interruption in the employ-
ment status should be equally regulated in all three
administrative unitsin BiH, in line with the RS regula-
tions, i.e. the period should be 30 days.

In order to improve the quality of the education sys-
tem, it is necessary to work on the development of
dual education system. The RS, FBiH and BD laws
should define concepts such as shift work, zero hour
contracts, or jobs for graduates in terms of student
employment.

In order to adequately regulate the concept of stu-
dent work, lawmakers in all three administrative
units in BiH should design a completely new form of
employment for students.

FBIH Ministry of Labour
and Social Policy

FBiH Government
FBiH Parliament

RS Ministry of Labour, War
Veterans and Disabled
Persons’ Protection

RS Government
RS National Assembly

BD BiH Government
BD BiH Assembly

FBiH Ministry of Labour
and Social Policy

FBiH Government
FBiH Parliament

RS Ministry of Labour, War
Veterans and Disabled
Persons’ Protection

RS Government
RS National Assembly

BD BiH Government
BD BiH Assembly

FBiH Ministry of Labour
and Social Policy

FBiH Government
FBiH Parliament

RS Ministry of Labour, War
Veterans and Disabled
Persons’ Protection

RS Government
RS National Assembly

BD BiH Government
BD BiH Assembly
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RECOMMENDATION

RESPONSIBLE

INSTITUTION

FBiH and RS

Professional and additional
training

FBiH and RS
Overtime work

FBiH
Annual leave

FBiH and RS

Defining performance-related
compensation

FBiH and RS

Harmonizing the legislation
related to part-time employ-
ment

Given that the adopted laws on adult education will
beimplemented moreintensely as of 2019, it remains
to be seen what the effects of their implementation
will be in practice. For the successful functioning of
this education system, it is necessary to test the la-
bour demand on a continuous basis and act upon it
accordingly for those professions that are in demand
by the companies operating in Bosnia and Herze-
govina. In this regard, it is necessary to establish
cooperation between companies, municipalities,
employment agencies and educational institutions.

Harmonize the Labour Laws for the purpose of align-
ing and clarifying the provisions governing overtime
work.

The provision governing the use of annual leave
should be amended, i.e. harmonized with the RS La-
bour Law, so that it reads that a part of annual leave
must be used for a period of at least 2 weeks in a row,
where, for the purpose of determining the length of
annual leave, a working week would count as five
working days.

The performance-related compensation should be
defined as an option, and not as a requirement and it
could be regulated by branch collective agreements
or labour rulebooks. It is necessary to define what
constitutes the minimum wage, and to clarify that
the base salary cannot be less than the minimum
wage, in order to avoid payments to workers that are
below the statutory minimum.

The Labour Laws of the entities should be harmo-
nized to ensure equal part-time employment condi-
tions. The matter of part-time employment should
be treated in the Labour Laws of the FBiH and RS,
respectively in the same way it is treated in the BD
Labour Law, since the relevant Articles in the BD La-
bour Law provide and allow for the possibility of en-
tering into such an employment contract in parallel
with the existing full-time employment contract.

Municipalities in FBiH and
RS

Employment agencies in
FBiH and RS

Educational institutions in
FBiH and RS

FBIH Ministry of Labour
and Social Policy

FBiH Government
FBiH Parliament

RS Ministry of Labour, War
Veterans and Disabled
Persons’ Protection

RS Government
RS National Assembly

FBiH Ministry of Labour
and Social Policy

FBiH Government

FBiH Parliament

FBIH Ministry of Labour
and Social Policy

FBiH Government
FBiH Parliament

RS Ministry of Labour, War
Veterans and Disabled
Persons’ Protection

RS Government
RS National Assembly

FBiH Ministry of Labour
and Social Policy

FBiH Government

FBiH Parliament

RS Ministry of Labour, War
Veterans and Disabled
Persons’ Protection

RS Government
RS National Assembly
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Vladimir Perisi¢ - Blicnet

Zlatan Balta - CMS Reich-Rohrwig Hainz

CONCESSIONS AND PUBLIC-PRIVATE PARTNERSHIP

Sead Kovacevi¢ (team leader) - Tvornica cementa Kakanj (HeidelbergCement Group)
Adnan Hadziali¢ - Holdina

Ferid Kapidzi¢ - PricewaterhouseCoopers

Indir Osmic — CMS Reich-Rohrwig Hainz

NedZida Salihovi¢ Whalen - CMS Reich-Rohrwig Hainz

Rijad Hamidovi¢ - Raiffeisen Bank

CORPORATE LAW

Tajana Batlak Voloder (team leader) - Mari¢ & Co
Alma Hota - Deloitte

Ana Terzi¢ — CMS Reich-Rohrwig Hainz

Emin Olovci¢ - Deloitte

Jasmina Bajramovi¢ - Addiko Bank

Lana Becirovi¢ Spaic - Raiffeisen Bank

Mersiha Cengi¢ — Addiko Bank

Mirela Kori¢ - ProCredit Bank

Mirsad Colakovi¢ - ArcelorMittal Zenica

Narcisa Kasumovic¢ - Sisecam Soda Lukavac
Nermina HadZiosmanovic¢ - PricewaterhouseCoopers
Senada Ceman - ProCredit Bank

Vedran Hadzimustafi¢ - Wolf Theiss

TAXES
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Mubera Brkovic¢ (team leader) - PricewaterhouseCoopers
Amela Bali¢ - Messer BH Gas

Amra MataradZija - Phillip Morris BH

Daria Burovi¢ - Messer BH Gas

DZana Suljevi¢ - Phillip Morris BH

Edita Muli¢ - Telemach

Emir IbiSevic¢ - Deloitte

Hazim Arnautovic¢ - ProCredit Bank

llinka Gavrilovi¢ - Mtel

Indir Osmic — CMS Reich-Rohrwig Hainz
Jasenko HadZiahmetovi¢ - Raiffeisen Bank
Jasmin Omerdi¢ — Wolf Theiss

Kerim Lugusi¢ - Sparkasse Bank

Lejla Alijagi¢ - G-Petrol

Marica Dogi¢ — UniCredit Bank

Muamer Hodzi¢ - Deloitte
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o Nedim Muratovi¢ - Phillip Morris BH

e Nermina Avdi¢ - Addiko Bank

e Vanja Kora¢ - Phillip Morris BH

e Zehra Obralija - Tvornica cementa Kakanj / Heidelberg Cement Group
e Zinaida Babovi¢ - Japan Tobacco International (JTI)

SHADOW ECONOMY

o Dina Durakovi¢ (team leader) - DMB Legal

e Amir Troki¢ - Mastercard

e Josip Lozancic¢ - British American Tobacco (BAT)

e Nedim Muratovi¢ - Philip Morris BH

e Silvia Hadzhiyaneva - Mastercard

e Slaven Dizdar - Mari¢ & Co

o Srdan Pesevi¢ - G-Petrol

e Vesnalabus - Mtel

e Zinaida Babovi¢ - Japan Tobacco International (JTI)

THE RULE OF LAW

o Amela Selmanagic (team leader) - Jami
e Arijana Hadziahmetovi¢ Softi¢ - Mari¢ & Co
o Dusko Jerkovi¢ - Blicnet

o DZenana Basi¢ - Addiko Bank

o Edina Karamovic Tali¢ - Raiffeisen Bank
e Ilma Kasumagi¢ - Wolf Theiss

e Indir Osmi¢ - CMS Reich-Rohrwig Hainz
e Mirela Kori¢ - ProCredit Bank

o Sabina Catovi¢ Hodzi¢ - Addiko Bank

o Sabina Celik - PricewaterhouseCoopers
o Selma Teskerdzi¢ - Sparkasse Bank

EMPLOYMENT AND EDUCATION

. Ranko Markus (team leader) - GOPA

o Adnan Sarajli¢ - Zeraa Agriculture Investment Management
o Aida Soko - SEEBA

e Andrea Zubovi¢ Deved?i¢ - CMS Reich-Rohrwig Hainz
e Daniela Mari¢ - Spark

e Emina Ferizovi¢ - Ministry of Programming

e Indira Semanic - Nelt

o Jelena Cosi¢ - Bimal (Studen Holding)

e LanaSarajli¢ - Wolf Theiss

. Maja Petrovi¢ — Ministry of Programming

e Samir Dzubur - Volkswagen

e Selma Isabegovi¢ - Manpower

e \Vesnalabus - Mtel
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INDEX OF REGULATIONS

BOSNIA AND HERZEGOVINA

Laws

. Framework Law on Pledges (Official Gazette of BiH, 28/04)

. Law on Excise Duties in BiH (Official Gazette of BiH, 49/09, 49/14, 60/14 and 91/17)
. Law on Electronic Document (Official Gazette of BiH, 58/14)

. Law on Electronic Signature (Official Gazette of BiH, 91/06)

. Law on Electronic Legal and Business Transactions (Official Gazette of BiH, 88/07)
e Law on Public Procurement (Official Gazette of BiH, 39/14)

. Law on Concessions (Official Gazette of BiH, 32/02 and 56/04)

. Law on Competition (Official Gazette of BiH, 48/05, 76/07 and 80/09)

. Law on Obligations (Official Gazette of SFRJ, 29/78, 39/85, 45/89 and 57/89) and (Official Gazette of SR
BiH, 2/92, 13/93 and 13/94)

. Law on Civil Procedure before the Court of BiH (Official Gazette of BiH, 36/04, 84/07, 58/13 and 94/16)
. Law on VAT (Official Gazette of BiH, 09/05, 35/05, 100/08 and 33/17)
. Law on Indirect Taxation Procedure (Official Gazette of BiH, 89/05 and 100/13)

. Law on Power Transmission, Regulator and System Operator in BiH (Official Gazette of BiH, 07/02,
13/03, 76/9 and 01/11)

e Law on Resolving Conflict of Laws with Regulations of Other Countries in Certain Matters (Official
Gazette of SFRJ, 43/82 and 72/82-1645) and (Official Gazette of SR BiH, 2/92-5 and 13/94-189)

. Law on Indirect Taxation System in BiH (Official Gazette of BiH, 44/03, 52/04, 34/07, 04/08, 50/08 -
other law*, 49/09, 32/13 and 91/17)

. Law on Lease of Business Premises and Buildings (Official Gazette of SR BiH, 33/77-924, 2/87-371 and
30/90-867) and (Official Gazette of R BiH, 3/93-52)

. Law on Personal Data Protection (Official Gazette of BiH, 49/06, 76/11 and 89/11)

Rulebooks

. DERK'’s Licensing Rule (Official Gazette of BiH, 87/12 and 98/15)

e Rulebook on Referential Criteria for the Work of Judges and Expert Associates in BiH Courts (Official
Gazette of BiH, 2/14 - Consolidated Text)

13 The provisions of article 12 of the Law on Indirect Taxation System in BiH (Official Gazette of BiH, 44/03, 52/04,34/07 and 04/08)
ceased to have effect on the day the Law on Wages and Compensations in Institutions of BiH (Official Gazette of BiH, 50/08)
entered into force (1 July 2008).
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. Rulebook on Implementation of the Law on VAT (Official Gazette of BiH, 93/05, 21/06, 60/06, 06/07,
100/07, 35/08, 65/10 and 85/17)

. Rulebook on Automatic Case Management System in Courts (Official Gazette of BiH, 04/16, 37/16,
84/16, 40/17 and 34/18)

e Rulebook on Timeframes for Handling the Cases in the Courts and Prosecutors’ Offices in BiH (Official
Gazette of BiH, 05/13, 101/13 and 61/14)

. Rulebook on Pledges (Official Gazette of BiH, 53/04 and 28/05)

Decisions

. Decision on the Quality of Liquid Petroleum Fuels of BiH (Official Gazette of BiH, 27/02, 28/04, 16/05,
14/06, 22/07,101/08, 71/09, 58/10 and 73/10)

»  Decision on the Obligatory Application of Domestic Preferences (Official Gazette of BiH, 103/14)

o Decision to introduce and apply the classification of occupations (Official Gazette of BiH, 100/10)

Instruction

e Instruction on How to Initiate a Joint Bargaining Procedure in Accordance with the Double Taxa-
tion Agreements that are in Force in BiH (Ministry of Finance and Treasury, 10-17-1-10432-/16 from 22
December 2016)

e Instruction on Requirements and Procedure for Issuance of Opinions by ITA (Official Gazette of BiH,
21/15)

FEDERATION OF BOSNIA AND HERZEGOVINA

Laws

. Law on Social Security Contributions (Official Gazette of FBiH, 35/98, 54/00, 16/01, 37/01, 48/01 — other
law', 01/02, 17/06, 14/08, 91/15, 104/16 and 34/18)

. Law on Electronic Document (Official Gazette of FBiH, 55/13)

e Lawon Energy Efficiency in FBiH (Official Gazette of FBiH, 22/17)

. Law on the Financial Consolidation of Enterprises in FBiH (Official Gazette of FBiH, 52/14 and 36/18)

. Law on Environmental Protection Fund of FBiH (Official Gazette of FBiH, 33/03)

. Law on Construction Land of FBiH (Official Gazette of FBiH, 25/03, 16/04 - Correction, 67/05 and 94/18
- CC Decision)

. Law on Enforcement Procedure (Official Gazette of FBiH, 32/03, 52/03, 33/06, 39/06, 39/09, 35/12 and
46/16)

. Law on the Cadastre of Utility Devices (Official Gazette of SR BiH, 21/77, 06/88 and 36/90) and (Official
Gazette of R BiH, 04/93 and 13/94)

. Law on Concessions (Official Gazette of FBiH, 40/02 and 61/06)

e Lawon Use of Renewable Energy Sources and Effective Cogeneration (Official Gazette of FBiH, 70/13
and 05/14)

. Law on Liquidation Procedure (Official Gazette of FBiH, 29/03)
. Law on Leasing (Official Gazette of FBiH, 85/08, 39/00, 65/13 and 104/16)
. Law on Petroleum Products in FBiH (Official Gazette of FBiH, 52/14)

14 The provisions of the Law on Social Contributions of FBiH (Official Gazette of FBiH, 35/98, 54/00, 16/01 and 37/01) that regulate
the rate of default interest on public revenue ceased to have effect on the day the FBiH Law on the Rate of Default Interest on
Public Revenue (Official Gazette FBiH, 48/01 and 52/01) entered into force (10 November 2001).
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. Law on Notaries (Official Gazette of FBiH, 45/02 and 30/16 - CC Decision)

. Law on Civil Procedure (Official Gazette of FBiH, 53/03, 73/05, 19/06 and 98/15)

. Law on Corporate Income Tax (Official Gazette of FBiH, 15/16)

. Law on Personal Income Tax (Official Gazette of FBiH, 10/08, 09/10, 44/11, 07/13 and 65/13)
. Law on Local Government and Self-Government (Official Gazette of FBiH, 49/06 and 51/09)
. Law on Companies (Official Gazette of FBiH, 81/15)

e Law on Spatial Planning and Land Utilization at the FBiH level (Official Gazette of FBiH, 02/06, 72/07,
32/08, 04/10, 13/10 and 45/10)

. Law on Accounting and Auditing in FBiH (Official Gazette of FBiH, 83/09)

. Law on Labour (Official Gazette of FBiH, 26/16 and 89/18)

. Law on Registration of Business Entities in FBiH (Official Gazette of FBiH, 27/05, 68/05, 43/09 and 63/14)

. Law on Bankruptcy Procedure (Official Gazette of FBiH, 29/03, 32/04, 42/06, 04/17 - CC Decision and
52/18)

. Law on Property Rights (Official Gazette of FBiH, 66/13 and 100/13)

. Law on Courts in FBiH (Official Gazette of FBiH, 38/05, 22/06, 63/10, 72/10, 07/13 and 52/14)

e Lawon Internal Payment System (Official Gazette of FBiH, 48/15)

. Law on Waste Management (Official Gazette of FBiH, 33/03, 72/09 and 92/17)

. Law on Extrajudicial Procedure (Official Gazette of FBiH, 02/98, 39/04, 73/05 and 80/14 - other law")

. Law on Waters (Official Gazette of FBiH, 70/06)

. Law on Health Insurance (Official Gazette of FBiH, 30/97, 07/02, 70/08, 48/11 and 36/18)

Rulebooks

. Rulebook on Submission of Oil Sector-related Data (Official Gazette of FBiH, 16/16)

e Rulebook on Limit Values for Emissions into the Air from Combustion Plants (Official Gazette of FBiH,
3/13 and 92/17)

e Rulebook on Limit Values of Pollutant Emissions into the Air (Official Gazette of FBiH, 12/05)

*  Rulebookon Licensing for Performing Energy Activities in the Sector of the Oil Industry (Official Gazette
of FBiH, 15/16)

»  Rulebook on Methodology for Determination of Reference Price of Electricity (Official Gazette of FBiH,
50/14)

e Rulebook on Criteria for the Evaluation of Applications for Funds i.e. Programs, Projects and Similar
Activities of the FBiH Environmental Protection Fund (Official Gazette of FBiH, 73/10)

e Rulebook on Method of Calculation and Payment and the Deadlines for Calculation and Payment of
Fees by Air Pollutants (Official Gazette of FBiH, 79/11)

e Rulebook on Procedure for Announcing Public Tenders and Selecting the Beneficiaries of the FBIH
Environmental Protection Fund (Official Gazette of FBiH, 73/10 and 17/15)

. Rulebook on Application of the FBiH Law on Corporate Income Tax (Official Gazette of FBiH, 88/16,
11/17 and 96/17)

*  Rulebookon Contents, Form, Requirements and Method of Issuing and Keeping of Water Management
Acts (Official Gazette of FBiH, 31/15)

. Rulebook on Transfer Pricing (Official Gazette of FBiH, 67/16)

15 The provisions of articles 91-145 of the Law on Extrajudicial Procedure of FBiH (Official Gazette of FBiH, 02/98, 39/04 and 73/05)
ceased to have effect on the day the Law on Inheritance in FBiH (Official Gazette of FBiH, 80/14) entered into force (10 January
2015).
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Rulebook on Conditions and Manner of Granting Loans, Credits or other Facilities of the FBiH Environ-
mental Protection Fund. (Official Gazette of FBiH, 75/10)

Rulebook on Requirements to be met by the Beneficiaries of the FBiH Environmental Protection Fund
(Official Gazette of FBiH, 75/10)

Rulebook on Determining the Quality of Liquid Petroleum Fuels (Official Gazette of FBiH, 107/14, 69/15
and 03/16)

Rulebook on the Requirements for the Operation of Waste Incineration Plants (Official Gazette of FBiH,
12/05)
FERK’s Licensing Rule (Official Gazette of FBiH, 02/17)

Decree

Decree on Organization and Regulation of the Gas Industry Sector (Official Gazette of FBiH, 83/07)

Decree on Stimulating Power Generation from Renewable Energy Sources and in Efficient Cogenera-
tion Facilities (Official Gazette of FBiH, 48/14)

Decree on Conditions for Discharging Wastewater into Natural Recipients and Public Sewer Systems
(Official Gazette of FBiH, 04/12)

Decree on Types of Fees and Criteria for Calculating Air Pollutant Fees (Official Gazette of FBiH, 66/11
and 107/14)

Decisions

Decisions on the classification of occupations in the FBiH (Official Gazette of FBiH, 60/14)

REPUBLIKA SRPSKA

Laws
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Law on Social Security Contributions (Official Gazette of RS, 114/17)
Law on Electronic Signature (Official Gazette of RS, 106/15)
Law on Gas (Official Gazette of RS, 22/18)

Law on Enforcement Procedure (Official Gazette of RS, 59/03, 85/03, 64/05, 118/07, 29/10, 57/12, 67/13,
98/14, 05/17 — CC Decision, 58/18 - CC Order and 66/18)

Law on Public-Private Partnership (PPP) in RS (Official Gazette of RS, 59/09 and 63/11)

Law on Concessions (Official Gazette of RS, 59/13)

Law on Liquidation Procedure (Official Gazette of RS, 64/02)

Law on Leasing (Official Gazette of RS, 70/07 and 116/11)

Law on Renewable Energy Sources and Efficient Cogeneration (Official Gazette of RS, 39/13 and 108/13)

Law on Civil Procedure (Official Gazette of RS, 58/03, 85/03, 74/05, 63/07, 105/08 — CC Decision, 45/09 -
CC Decision, 49/09 and 61/13)

Law on Tax System (Official Gazette of RS, 62/17)

Law on Corporate Income Tax (Official Gazette of RS, 94/15 and 01/17)

Law on Personal Income Tax (Official Gazette of RS, 60/15, 05/16 and 66/18)

Law on Land Survey and Cadastre of RS (Official Gazette of RS, 06/12, 110/16, 22/18 — CC Decision and
62/18)

Law on Companies (Official Gazette of RS, 27/08, 58/09, 100/11, 67/13 and 100/17)

Law on Accounting and Auditing of RS (Official Gazette of RS, 94/15)
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. Law on Labour (Official Gazette of RS, 01/16 and 66/18)
. Law on Registration of Business Entities in RS (Official Gazette of RS, 67/13 and 15/16)
o Law on Bankruptcy (Official Gazette of RS, 16/16)

. Law on Courts of RS (Official Gazette of RS, 37/12, 14/14 - CC Decision, 44/15, 39/16 — CC decision and
100/17)

. Law on Spatial Planning and Construction (Official Gazette of RS, 40/13, 02/15 - CC Decision, 106/15,
03/16 - Correction and 104/18 - CC Decision)

. Law on Extrajudicial Procedure (Official Gazette of RS, 36/09 and 91/16)

. Law on Health Insurance (Official Gazette of RS, 18/99, 51/01, 70/01, 51/03, 57/03 - Correction 17/08,
01/09, 106/09, 39/16 - CC Decision and 110/16)

Rulebooks

. RERS’ Licensing Rule (Official Gazette of RS, 39/10 and 65/13)

*  Rulebook on Stimulating the Production of Electricity from Renewable Sources and Efficient Cogen-
eration (Official Gazette of RS, 114/13, 88/14 and 43/16)

Decisions
o Classification of Occupations 2008 (KZBiH - 08) (Official Gazette of RS, 40/11)

BRCKO DISTRICT

Laws

. Law on Civil Procedure of BD BiH (Official Gazette of BD BiH, 28/18)

o Law on Enterprises of BD BiH (Official Gazette of BD BiH, 11/01, 10/02, 14/02, 01/03, 08/03, 04/04, 19/07
and 34/07)

. Law on Labour of BD BiH (Official Gazette of BD BiH, 19/06 — Consolidated Text, 19/07, 25/08, 20/13,
31/14 and 01/15)

. Law on Registration of Business Entities in BD BiH (Official Gazette of BD BiH, 15/05)
. Law on Health Insurance in BD BiH (Official Gazette of BD BiH, 27/18 — Consolidated Text)

INTERNATIONAL LEGAL ACTS

o Directive on the EU’s common System of VAT

e International Accounting Standards

e OECD Model Tax Convention

o OECD Transfer Pricing Guidelines

e Standard BASEN 228

e Standard BAS EN 590

e UNCITRAL Model Law on International Commercial Arbitration
e General Data Protection Regulation (EU) 2016/679 (GDPR)

. Regulation (EU) 910/2014 on electronic identification and trust services for electronic transactions in
the internal market
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