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FOREWORD

n the previous period, the Foreign In-

vestors Council (FIC) BiH has continued its

activities aimed at promoting and position-
ing the "White Book" as the most important
written product/document of FIC and con-
tributed to establishing FIC as a legitimate rep-
resentative of foreign investors in BiH and the
main partner and interlocutor with the repre-
sentatives of authority, starting with the gov-
ernment, through non-governmental depart-
ments responsible for the development of the
economy and attracting foreign investments.

FIC members through their active participa-
tion in working groups to create the "White
Book" and thanks to their consultative and work-
ing meetings with representatives of the rele-
vant ministries, governmental and non-govern-
mental organizations, have made it possible for
problems, opinions, and recommendations of
foreign investors in BiH to be re-articulated in
the new edition of the White Book 2012/13. In
addition to dealing with the problems of the
past editions, this time FIC work groups de-
scribed some new problems that greatly ham-
per operations of foreign investors in BiH. For
the first time the White Book includes topics
which tackle concessions, environmental per-
mits, the judiciary, labour law, and energy effi-
ciency.

In creating new topics, members were in-
spired by trends prevailing in the developed
countries and the business environment in BiH,
especially problems that companies with a ma-
jority of foreign capital are faced with every
day.

Looking at the overall economic situation in
BiH, we can state that the previous period was
dedicated to overcoming the consequences of
the recession that struck BiH economy again
after the global economic crisis in 2009 which
reached its peak during the 2012. The global
economic crisis has caused the investors to be
additionally cautious when choosing a destina-

tion for investment. Despite that BiH has man-
aged to maintain a relatively stable, but low in-
flow of foreign direct investments - FDIs, as
evidenced by the data from the 2011, which
shows an increase compared to 2010. Also,
preliminary data for 2012 are a positive sign for
the expected increase of FDIs, especially if we
take into account the announced investment
plans for the next period.

In 2012, in BiH public investments that we
have been waiting for 4 years have been laun-
ched. BiH has adopted several vital laws at the
state level, among them the most important
Law on State Aid and the Law on the Census,
which will be of great help to the further devel-
opment of the economy. It is evident that there
is a huge opportunity for improvement but it is
necessary to:

- encourage efficiency in adopting the budget
at all levels of government;

- provide greater political and legal security -
let's not forget that a number of EU pack-
ages of financial and technical assistance for
the development of the economy are waiting
for BiH, but only if the rule of law and polit-
ical stability are present in our country. Fre-
quent changes of government certainly do
not give the impression of political and legal
security, and will not attract new foreign in-
vestment;

- radical reforms in public administration and
reducing the overall administration of the in-
stitutions of BiH authorities at all levels - in
order for it to ultimately become more effi-
cient and economical; and

- focus on the development of basic econom-
ics, industry and manufacturing - following
the example of successful European and
world countries, which suggest that the most
advanced society in which citizens have
good quality of life have a well-developed in-
dustry and production, which is the base for
employment, economic activity, investment,
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exports, budget filling, and a good standard
of living.

In order to increase the scope of foreign di-
rect investments it is necessary to establish a
coordination and implementation of legal re-
form in this area throughout the country. There-
fore through the White Book, FIC seeks to offer,
in a single document, concrete solutions for the
legal and procedural barriers so the relevant
ministries and other relevant institutions could
forward those recommendations to legislative
procedure and thus jointly contribute to the
overall business environment in BiH becoming
friendly and suitable for business.

Branimir Muidza
FIC President

In regards to concrete implementation of the
recommendations of the previous editions of
the White Book, I might point out that we are
satisfied with the previous year, and the success
achieved in this field. Both entity governments,
as well as the state government, supported the
reforms proposed in the White Book of the For-
eign Investors Council.

Therefore, I express the hope that this issue
will result in a large number of the adopted rec-
ommendations, and thus once again confirm
readiness of BH authorities to jointly create a
better environment for investment, create jobs,
reduce bureaucracy, and ultimately increase the
standard of living of citizens.



ision of the Foreign Investors Council

(FIC) is to act as a unified voice of the

foreign investors present in BiH in an ef-
fort to improve business climate in BiH. By im-
plementing the mission of FIC, we are trying to
promote good practices of foreign companies,
from their home countries, and through that
prism, offer solutions to overcome obstacles
faced by foreign investors - and those practices
are indeed numerous. Through our activities
and status of foreign, and local, investors, we
are striving to bring BiH community closer to
global economic trends.

Our mission is to advocate not only for
foreign but also local entrepreneurs and,
through our activities, improve the overall
business climate in BiH, for the general
prosperity of future economic development.

Numerous studies, reports of international
corporations and organizations show that gen-
eral legal and political image of BiH seems very
unstable and affects the outflow, but also the
inflow of future investments. In this regard, our
activities were focussed on advocating and lob-
bying for better conditions for the activities of
foreign and local investors.

Also, by participating in development proce-
sses together with government institutions, we
advocate for entrepreneurs’ relief and develop-
ing incentives for further investments.

The 2011 and 2012 were marked by intense
cooperation with the representatives of BiH au-
thorities - including the state level and services
which are outside the government, which to-
gether with our work groups, made a significant
effort to eliminate and identify barriers to the
economic development and investment incen-
tives. Also, promotion of investments by coop-
erating with our partners has been one of the
main goals in the last period.

We wish to point out that starting last year
the cooperation with institutions had intensified
and became more open. This is supported by

ACTIVITIES AND GOALS OF
FOREIGN INVESTORS COUNCIL

the fact that in October 2011 we signed a Mem-
orandum of Cooperation with the FBiH Govern-
ment and presented our recommendations to
the FBiH Parliament. Within this cooperation the
FBiH Government adopted the White Book as
an official document which became the basis for
policy reforms. Depending on the field, the ef-
fects are satisfactory to a greater or lesser ex-
tent.

I would like to emphasize that we appreciate
the activities of the FBiH Prime Minister, Mr.
Niksi¢, who from the beginning of his term con-
tributed to the Government and the Parliament
adopting a significant number of specific laws
and measures related to adopting recommen-
dations from foreign investors and economy in
general.

Also, the cooperation with RS is continual and
the RS President, Mr. Dodik has always been
open for the FIC initiatives; through working
groups and individual meetings with govern-
ment authorities we are lobbying for amend-
ments of certain provisions.

FIC, in cooperation with foreign embassies
present in BiH and other institutions with an
aim similar or identical to ours and representa-
tives of EU Delegations in BiH makes every ef-
fort to disburden the economy and by doing so
facilitate the business of other companies and
strive to present BiH as a country attractive for
potential investors. Through our communication
with the media, Council for the cooperation with
foreign embassies, workshops and educational
seminars with companies and institutions, we
are continuing our activities aimed at fulfilling
our vision and achieving our goals. By sharing
their positive stories and good results in BiH our
member companies can be very successful in
attracting other foreign investors.

FIC is striving to maintain a constant
flow of information with the Government
authorities.
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Authorities have begun listening and taking
into account the voice of investors by including
the recommendations from the White Book in
their work programs (at all levels) and by in-
cluding the representatives of the investors in
the institutions and work groups involved on
development and amendments to the laws and
regulations relevant to the economy develop-
ment.

For a year now, representatives of FIC have
been present, as members of the working groups
for tax and fiscal policy of the Federal Ministry
of Finance, which is in charge of proposing
amendments to the regulations concerning taxes
in the FBiH.

In order to channel our vision and aims
we are in constant cooperation with rep-
resentatives of foreign institutions and
other foreign companies.

The obstacles can be eliminated by: the tax
reform that should be aimed toward tax relief

and relief of other various fees, a significant
shortening of deadlines and time required for
obtaining different permits (environmental,
construction, etc.), the adoption or harmoniza-
tion of laws important for the fields of energy,
agriculture, and by reducing bureaucracy and
increasing its efficiency, and by facilitating the
establishment and functioning of companies.

Through the implementation of the recom-
mendations of the White Book foreign investors
were given the opportunity to influence changes
of vital importance for the investments, such
as: the Law on Bankruptcy and Liquidation, the
Law on Registration of Business Entities, as well
as a multitude of regulations and other impor-
tant documents in the field of tax and fiscal pol-
icy. Governments have consulted FIC while
amending the issuance of temporary work and
residence permits in the FBiH, where a substan-
tial change has been made and with these
changes the procedures for their issuance facil-
itated.

Implementation dynamic of White Book 2008, 2009 and 2010/11 recommendations by areas. Li-
sted areas are mentioned due to fact that they been tackled in all additions of the BiH FIC's White

Book.
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Also, the ministries have committed to ad-
dress the recommendations systematically, and
each ministry regularly delivers reports on rec-
ommendations from their area. The effects are
depending on the field greater or lesser, but
certainly today we have the official documents
of government services that deal with our rec-
ommendations. What is also important to state
is that the White Book, as an official document,
was twice in the parliamentary debate, both in
the FBiH and RS.

For all these reasons FIC holds the White
Book for its most important written product!
Past year was marked by further erosion of
BiH economy, partly due to the global economic

WHITE BOOK

crisis and partly due to the internal weaknesses
of the system, political instability, and lack of
foreign direct investment and the realization of
capital investments.

Pursuant to these economic trends is evident
that the real sector is faced with lower revenue,
actual financial results which do not allow for
new jobs, new business applications, business
expansion, and new investment.

For these reasons, we expect even more ef-
fective and concrete action in 2013/14 and
even better dialogue with the authorities and
we hope to achieve economic prosperity, as well
as to relieve entrepreneurs with the aim of se-
curing a new investment cycle.
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osnia and Herzegovina is closely linked

with other countries of Western Balkans

as well as with the European Union. As
a result, its economy has been deeply affected
in the last few years by the prolonged global
economic crisis, both through the negative deve-
lopments on its key export markets and through
financial linkages. Nevertheless, the impact of
the crisis is further exacerbated by the weak-
nesses in its business climate where it contin-
ues to lag other countries of the region.

Bosnia and Herzegovina regularly comes last
in the regional comparisons of investment cli-
mate and competitiveness indicators, be it Cor-
ruption Perception Index, World Economic Fo-
rum’s Global Competitiveness Index, OECD In-
vestment Reform Index, or World Bank’s Doing
Business reports (see Chart 1: Ease of Doing
Business 2012 rank from 1 to 183, with 1 rep-
resenting the best score). Bosnia and Herze-
govina is ranked 125th in the Doing Business
report, which is not just the lowest score in
South-eastern Europe but also second lowest
score among all post-communist countries in
Central and Eastern Europe after Uzbekistan.

BIH BUSINESS CLIMATE OVERVIEW -

High corruption, restrictive labour markets
policies, lengthy and cumbersome issuance of
permits and licences, inadequate quality of infra
structure, and complex cross-border trade poli-
cies are key weaknesses regularly highlighted
in various competitiveness indicators. Worry-
ingly, there has been only a limited progress in
ensuring continued access to Croatian market
for agricultural producers after Croatia’s EU ac-
cession in mid-2013, which requires adop-ting
necessary unified set of rules and procedures in
line with EU requirements.

The impact of weak investment climate is
further exacerbated by frequent changes in
governments at all levels, with adverse impact
on the stability of economic policies and insuf-
ficient attention paid to economic reforms. It is
thus not surprising that Bosnia and Herzegovina
has also experienced credit rating downgrades
by major rating agencies in the last two years.
Standard & Poor’s cut country’s rating to B in
November 2011 and Moody’s cut Bosnia and
Herzegovina’s rating to B3 in April 2012.

Combined impact of the global economic cri-
sis and weak business environment resulted in

Chart 1. How Bosnia and Herzegovina and comparator economies rank on the ease of doing business
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* The FIC would like to acknowledge Mr. Libor Krkoska, head of EBRD office in BiH, for his special contribution for the de-

velopment of this section.
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the steep decline of Foreign Direct Investment
inflows, which fell from the peak of Euro 1.3 billion
in 2007 to Euro 180 million in 2009, although
FDI inflows have been slowly recovering during
2010-2012 (see Chart 2: FDI in BiH 2004-2012).
The economic crisis has also affected access to
finance as the share of non-performing loans
increased quickly to over 12 per cent of total
loans, compared to less than 6 per cent at the
beginning of the crisis in 2009. Although credit
to private sector remained stable at around 55
per cent of GDP, terms and conditions of avail-
able financing tightened considerably.

Access to finance has also worsened for the
smallest enterprises served by microfinance in-
stitutions (MFIs) as gross loans by MFIs de-
clined sharply from Euro 570 million at the end
of 2008 to Euro 345 million at the end of 2011,
before stabilising. The microfinance sector is
now transforming into a commercially sustain-
able sector which is fully integrated with the rest
of the financial sector, subject to proper regu-
lation and supervision to improve transparency
and corporate governance, and one microfina-
nce institution has already been transformed into
a commercial company with a full banking licence.
Some progress was achieved in the introduction

of innovative ways to finance necessary infra-
structure investments. RS authorities have
launched a tender for PPP contract for a section
of Corridor Vc based on the best international
practice, resulting in two qualified expressions
of interests submitted in late 2012. Should this
effort be ultimately successful, it would show
the way to finance quickly a number of infra-
structure investments in Bosnia and Herzegov-
ina which cannot be financed directly by the
governments in the short to medium term. There
has been however no progress in large scale
privatisation in the telecoms and energy, and
only a limited success in selling small govern-
ment stakes in other companies.
Unemployment (ILO definition based on BiH
labour survey) increased from around 24 per
cent in 2009 to above 27 per cent in 2010 and
stayed between 27 and 28 per cent in the fol-
lowing two years, although unemployment rate
based on those registered in Unemployment Of-
fices has been significantly higher. Unemploy-
ment is a particular problem for the young, with
the unemployment rate for this category of the
labour force around 50 per cent. Weak labour
demand due to subdued growth as well as re-
strictive labour market policies have contributed

Chart 2. Flow of FDI in Bosnia and Herzegovina, by years, million €
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to these high unemployment rates. The labour
market is also adversely affected by the high
costs of the large public sector, resulting in the
high share of the grey economy.

Bosnia and Herzegovina is expected to con-
tinue reporting low growth rates, with conse-
quent subdued job creation and pressures on
the fiscal policy. However, the strong monetary
anchor of the currency board combined with ac-
tive IMF programme and continuous support of
key International Financial Institutions should
ensure maintenance of macroeconomic stability
in the short to medium term. Stronger growth

WHITE BOOK

performance would require a significant prog-
ress in economic reforms in a number of areas,
including reform of tax administration, decisive
action against corruption, improved issuance of
licences and permits, and reform of the labour
code. In addition, removal of non-tariff barriers
to trade and facilitation of cross-border trade
and investment would provide a strong impetus
for Bosnia and Herzegovina to fully benefit from
Croatia’s EU accession which will result in the
country bordering EU Single Market with more
than half a billion of potential customers.

REVIEW OF ECONOMIC INDICATORS IN BIH

Bosnia and Herzegovina* 2008 2009 2010 2011 2012e 2013f 2014 2015

Nominal GDP (EuR bn) 12,7 12,4 12,7 13,1 | 13,2| 13,4 13,9| 14,8
Real GDP (% yoy) 5,6 -2,8 0,7 1,0 -1,3 0,2 1,5 3,5
GDP per capita (EUR) 3314 | 3222 | 3298 | 3416 | 3424 | 3476 | 3614 | 3840
GDP per capita (EUR at PPP) 7600 | 7400 | 7500 | 7500 | 7450 | 7550 | 7700 | 7900
Household consumption (real, % yoy) 5,5 -4,6 0,1 -0,3 -0,4 -0,5 0,1 1,5
Gross fixed capital formation (real % yoy) 14,8 | -27,8 | -16,1 14,6 -5,0 -2,0 12.0 15,5
Industrial output (% yoy) 7,3 -3.3 1,6 5,6 -5,2 2,5 4,0 6,0
Producer prices (avg, % yoy) 8,6 -3,2 0,9 3,7 1,9 1,0 2,3 2,4
Consumer prices (avg, % yoy) 7,4 -0,4 2,1 3,7 2,1 1,5 2,5 2,5
Average gross wages (LCY, % yoy) 15,7 9,2 2,4 6,8 2,2 0,1 3,5 4,0
Unemployment rate (avg, %) 23,4 24,1 27,2 27,6 28,0 28,3 27,9 27,3
General budget balance (% of GDP) -2,2 -4,5 -2,5 -1,3 -2,0 -1,5 -1,0 -1,0
Public debt (% of GDP) 30,1 35,1| 38,4| 39,2 42,0| 42,1| 39,6 38,5
Trade balance (% of GDP) -38,5| -28,2| -26,3| -28,5| -28,8 | -28,7 | -29,7 | -28,7
Current account balance (% of GDP) -14,1 -6,6 -5,5 -9,5 -9,7 991 -10,1| -10,1
Net foreign direct investment (% of GDP) 5,3 1,4 1,5 2,1 3,5 3,9 5,0 6,1
Official FX reserves (EUR bn) 3,2 3,2 3,3 3,3 3,3 3,4 3,7 4,0
Gross foreign debt (% of GDP) 48,6 53,8 57,5 67,1 63,1 62,9 62,0 60,3
EUR/LCY (avg) 1,96 1,96 196 19| 196 19| 1,96]| 1,96
USD/LCY (avg) 1,33| 1,40| 1,47 1,41]| 1,52| 1,47| 1,47 | 1,50

* Source: Raiffeisen Research - Economic and Financial Market Outlook, 2013
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he current image of BiH economy indica-
tes that the accumulation of local capital
is insufficient and cannot secure econo-
mic development, but the foreign investments
provide solution and a way out of this situation.

Political and legal uncertainty causes the
economic stagnation and unproductiveness of
BiH economy. The image of BiH in the world is
not at a high level and macro-economic indica-
tors are not the best promoters for potential in-
vestors.

Aware of the of the fact that BiH has the po-
tential for two or three times larger number of
investments, the authorities in BiH have, in last
two years, tried to show more understanding
for the problems of investors. Although the ef-
fects are still slightly visible, since the implemen-
tation started a year ago, concrete progress is
expected in 2013/14.

The support to previous cooperation and ac-
tivities undertaken with the aim of improving
the business climate, but also the implementa-
tion of the recommendations of the White Book,
is visible through the statements on the realized
cooperation between FIC and current represen-
tatives of the BH authorities:

Mr. Nikola Spiri¢, BiH Minister of Finance

and Treasury

"Without growth and development, it will be
difficult for BH to meet the challenges on its
path to Europe. In this regard, the BiH Ministry
of Finance and Treasury is ready to implement
all the recommendations of the White Book that
will encourage foreign investors to boldly com-
pete for the market of our country. In addition,
we are ready to support the regional dimension
of the new growth and development in which
foreign investments and foreign investors must
have a prominent role." !

WHITE BOOK

IMPLEMENTATION OF RECOMMENDATIQNS/
COOPERATION WITH THE BIH AUTHORIRIES

Mr. Nermin Niksi¢, Prime minister of the

Federal Government

"The FBiH Government has recognized the
importance of this document and the impor-
tance of cooperation with associations such as
the Foreign Investors Council.” ?

Ms. ieljka Cvijanovi¢, the current Prime

Minister of the Republic of Srpska and for-

mer Minister of Economic Affairs and Re-

gional Cooperation of the Republic of Srpska

"The White Book is an important document
which is the basis for improving existing legis-
lation that the RS Government, in cooperation
with the entity Chamber of Commerce has al-
ready detected." 3

In addition to regular meetings with represe-
ntatives of governmental and non-governmen-
tal agencies, we directly affect the change of
legislation of interest to our members through
working groups that we already mentioned. Also,
if a specific problem occurs, on the basis of the
Agreement of Cooperation between the govern-
ments of FBiH and RS we are entitled to con-
duct direct talks with the representatives of
responsible institutions. This is how the intense
cooperation with FBiH Tax Administration was
developed and partner relationship established
- when decisions important for investors are
being made, the investors are able to influence
the individual regulations. We sincerely hope
that if the political situation stabilizes in the
coming year and removing of administrative
barriers becomes intensified, we would, in the
late 2013, be able to announce that the share
of direct foreign investments in GDP has in-
creased, thanks to the removal of administra-
tive barriers. The phase of considering decisions
still lasts; the adaptation and implementation
will take some time because nothing happens
overnight, especially in our complex system.

t Statement from the business meeting between the FIC and the Ministry of Finance and Treasury held on November 6th 2012.
2 Statement from the business meeting between the FIC and FBiH Government held on June 25th 2012.
3 Statement from the promotion of the White Book 2010/11, held on June 21st 2011 in Banja Luka.
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BiH is potentially a very competitive country
due to its geographical position, natural resour-
ces, traditions and untapped potential in the
fields of construction, energy, agriculture, tim-
ber industry and industry in general.

Necessary reforms include: harmonization of
regulations at the state level and reform in the
fields of judiciary, economy, foreign trade oper-
ations, it is necessary to eliminate a number of

Table 1

administrative barriers, since the bureaucracy
which we, as investors, encounter on a daily ba-
sis simply prevents the normal flow of economic
activity, investment, realization of the planned
investment deadlines and income return.

Specifically, what has been achieved in co-
operation with the representatives of govern-
ments of FBiH and RS is listed below:

Review of implementation of recommendations from the White Book 2010/114
(Federation of Bosnia and Herzegovina)

PROBLEM RECOMMENDATION

TEMPORARY RESIDENCE AND WORK PERMITS

IMPLEMENTATION (explanation)

Lack of harmonization of laws and
practices relating to the procedure
of issuing a work permit before
approving temporary residence in
the Sarajevo Canton (FBiH).

The BiH Law on Movement and Resi-
dence of Aliens and Asylum and
the FBiH Law on Hiring Foreign Na-
tionals need to be harmonized with
respect to the first issuance of a
work permit to foreign nationals.

Draft of the FBiH Law on Hiring
Foreign Nationals which is fully
compliant with the existing BiH
Law on Movement and Residence
of Aliens and Asylum has been
adopted.

Failure to comply with applicable
regulations regarding working
hours of a foreign national in the
Sarajevo Canton.

Establishment of branch office of
a foreign legal entity.

Practices need to be harmonized
and applicable laws need to be
complied with. Another option is
to adopt a rule defining the lower
limits of full working hours of fo-
reign nationals.

Harmonize the FBiH Law with the
RS and BD laws and provide an
option for foreign legal entities to
establish branch offices in FBiH.

This recommendation is accepted
only in part of the harmonization
of practices with the positive laws
and regulations. The proposal for
the adoption of special rules to
determine the lower limit of wor-
king hours is unacceptable, be-
cause the provisions of the Labour
Law in FBiH should apply to forei-
gners as well as to BiH citizens.
Foreigners can also sign an em-
ployment contract and a contract
for temporary service or a part-
time contract.

LAW ON COMPANIES

4 The table gives an overview of the recommendations from the White Book 2010/11 that the Government of FBiH agreed
to consider and implement on the basis of the signed Memorandum of Understanding with the Foreign Investors Council.
Table contains excerpts from the document "Information on actions taken by the FBiH Government on implementation of
recommendations of the White Book 2010/11" delivered to Foreign Investors Council on June 25, 2012 by the Federal
Ministry of Development, Entrepreneurship and Crafts as a coordinator of activities related to the White Book 2010/11
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Prohibition of share purchase fina-
ncing.

Review of implementation of recommendations from the White Book 2010/11
(Federation of Bosnia and Herzegovina)

LAW ON COMPANIES

The issue of financing a purchase
of equity shares/stakes should be
defined more specifically in the
FBIH Companies Law. In addition
to a clear and precise wording as
to whether this prohibition also
applies to limited liability compa-
nies, the Law needs to clearly spe-
cify the cases in which share pur-
chase financing is prohibited, and
also under what conditions such
financing is permitted.

Convening the Shareholders As-
sembly and publication of notices.

Article 242 needs to be amended
by expanding the above provision,
specifying the minimum required
circulation of a daily newspaper
issued in the Federation of BiH.
Such provision would ensure bet-
ter informed shareholders and their
active participation in the Share-
holders’ Assembly and the exerci-
sing of their legal rights.

Provision of materials to sharehol-
ders for Shareholders Assembly.

In these cases, the person sub-
mitting the request and having
authority to directly convene the
Shareholders’ Assembly should
also be required to prepare draft
resolutions, ensuring thereby that
the right of access to these docu-
ments as defined under Article
247 of the FBiH Law may be exer-
cised in full.

Making copies of materials availa-
ble to shareholders for Sharehol-
ders Assembly.

Article 247 of the FBiH Companies
Law needs to be expanded by ad-
ding a provision according to which
every shareholder who requests
so, must have copies of the docu-
ments made available to him/her.
This would ensure that sharehol-
ders can fully exercise this right.
At the same time, this would har-
monize the legal frameworks in
FBiH and the RS.

WRETE BOOK

IMPLEMENTATION (explanation)

At the regular session held on
June 3, 2013 the FBiH Govern-
ment formulated a draft Law on
amendments to the Law on Com-
panies in FBiH (including the part
of the accepted recommendations
of the White Book 2010/11 of the
Foreign Investors Council).
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Review of implementation of recommendations from the White Book 2010/11
(Federation of Bosnia and Herzegovina)

LAW ON SECURITIES MARKET

IMPLEMENTATION (explanation)

Deadline for submission of appli-
cations for approval of public share
offering.

Unclear legal provisions regarding
taxation of foreign nationals who
are employed in their home coun-
try and were sent on duty to BiH,
and who pay their social security

The deadlines in the FBiH Compa-
nies Law and the FBIH Securities
Market Law need to be harmoni-
zed such that the FBiH Companies
Law refers to deadlines specified
in the FBiH Securities Market Law.

Precisely define taxation of foreign
individuals and their rights to a re-
duction in tax base, and develop a
system in FBiH that will be linked
with institutions authorized to carry

Harmonization the Law on Com-
panies with the Law on Securities
Market has already been done
through the mentioned draft Law
on Companies of FBiH. When it
comes to supervision in these cases
it could be regulated through by-
laws for which there is a legal
basis under the Law on Commis-
sion for Securities.

TAXES

In preparation is the new Law on
Social Security Contributions which
shall state the provisions about
the way in which the mentioned
persons shall pay their contribu-

tions in accordance with the re-
commendations from the White
Book 2010/11.

obligations in their home country. | out payment transactions.

In the White Book 2010/11 the Law on Registration of Business Entities
in FBiH has also been listed as a law in which certain amendments
should be made. The Federal Government and the competent ministry
will carry out a comprehensive analysis of the mentioned law and
amend it if the recommendations are considered justified.

BUSINESS REGISTRATION

Draft Law on amendments to the Law on Bankruptcy Procedure in FBiH
has been drafted and it will be forwarded to the Federal Ministry of Fi-
nances and to the FBiH Office for Legislation and Harmonization with
EU regulation for opinion.

If the conditions are met to forward the Law on amendments to the
Law on Bankruptcy Procedure in FBiH, the law will be referred to the
FBiH Government for consideration.

LAW ON LIQUIDATION AND
BANKRUPTCY
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Table 2

TE BOOK

Review of implementation of recommendations from the White Book 2010/115

BUSINESS REGISTRATION

(Republic of Srpska)

IMPLEMENTATION (explanation)

Establishing rights on pledge in
shares of companies with limited
liability (LLC).

Registration laws need to be amen-
ded to provide for registration
courts’ registering liens instituted
on shares.

The proposed amendment of the
Framework of Law on Registered
Pledges over movable property in
the sense that the Ministry of Ju-
stice delivers a decision on the re-
gistration of the pledge of movables
competent to registration court for
entry of goods into the General
Pledge Registry.

Inadequate availability of general
information on registration proce-
dure.

Post information on the registra-
tion procedure on web pages of all
institutions involved in the proce-
dure or indicate contact details
where the required information is
available.

Partially realized, after the reform*
to start the business in the RS,
this recommendation should be
fully implemented. On the website
of the Government of RS www.in-
vestsrpska.net steps for registra-
tion are described in detail.

* The RS Government adopted a deci-
sion on the implementation of reforms
on starting business in the RS and
adopted the concept of reform with the
following objectives:

- Reduce the time required to register
a business from 23 to 3 days;

- Reduce the number of required pro-
cedures from 11 to 5;

- Reduce the cost of starting a busi-
ness as much as possible (goal is to
reduce it to 400 KM);

- Establish a single register of all bu-
sinesses (legal and natural persons)
in one place;

- Maintain a system of legal security and
reduce the level of potential disputes;

- Establish a new concept of registra-
tion.

The reform includes the introduction of
one-stop-shop system for receipt of re-
quests with the Intermediary Agency
for IT and financial services (APIF) -
this way after notary processes signa-
tures (founder and authorized persons)
or processes founding documents bu-
siness entities would only address APIF
which would ex officio refer requests to
other relevant institutions.

5 The table gives an overview of the recommendations from the White Book 2010/11 that the Government of RS agreed
to consider and implement on the basis of the cooperation between the RS Government the Foreign Investors Council.
Table contains excerpts from the document "Report on implementation of recommendations from the White Book 2010/11"
delivered to Foreign Investors Council on February 21, 2013 by the RS Ministry of Economic Relation and Regional Coo-
peration as a coordinator of activities related to the White Book 2010/11.
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Review of implementation of recommendations from the White Book 2010/11

PROBLEM RECOMMENDATION

BUSINESS REGISTRATION

(Republic of Srpska)

IMPLEMENTATION (explanation)

Lack of consistency in processing
registration applications in courts.

Remove the unnecessary red tape
from laws and practices.

After the reform, this recommen-
dation should be implemented.

Application of the principle of pu-
blic access to the court registry
records.

Access to basic company informa-
tion should be enabled on the
website of each court that main-
tains a company’s registry.

Technical implementation of the
previously agreed projects in all
five registration courts in RS is in
progress.

Failure to honor legal timeframes
and unnecessary delays in regi-
stration procedure.

Courts’ operation needs to orga-
nize such that they provide conti-
nuous registration services.

Reform in progress.

LAW ON EXECUTION PROCEEDINGS

Abuse of proceedings in case of
objections submitted against a writ
of execution.

The Law needs to preclude such
stalling of collection of claims, and
another possible solution would be
to prevent the debtor from ma-
king arbitrary and groundless al-
legations in his/her objections.

Implemented by the applicable
Execution Law, the objection and
appeal against the decision on the
execution, as a legal remedy, does
not suspend the decision on exe-
cution.

The rules for preparing and mana-
ging an auction are not defined.

The Law needs to define the course
of auction in detail because cur-
rently each court determines the
terms and course of auction on its
own.

Implemented. Auction procedure
is regulated by the Law on Liqui-
dation ("RS Official Gazette", No.
64/02), and the provisions of the
bankruptcy proceedings shall be
applied in the process of liquidation
if the Law on Liquidation Procee-
dings does not state otherwise.

Different interpretation of the pro-
vision concerning sale of real pro-
perty.

The Law needs to clearly define
the meaning of the provisions that
a real property “may be sold wit-
hout restrictions on the lowest
price”.

Implemented. Paragraph 5, Article
89 of the draft of the amendments
to the Law on Execution Procedure
was removed, so the property can
be sold at the price which is bel-
low one third of appraised value.

Imprecisely defined deadlines in
the following areas:

- Satisfaction of claims

- Hearing to split the sale proceeds
- Decision on satisfaction of claims.

Clearly define a deadline to satisfy
petitioner’s claims (within 15, 30
or 60 days), the time limit within
which the court must schedule a
hearing to divide the price.

It has been accepted that the de-
cision must be published in the
"Official Gazette of the Republic of
Srpska" and in such cases, the
courts must apply the mandatory
period of 30 days.

Unclear definition of the process
of appraising the value of real pro-
perty.

Define more precisely the meaning
of “a part of the creditor’s claim”,
i.e. specify an exact amount/ per-
centage of the claim, (e.g. 1/3).

Implemented. In bankruptcy pro-
ceedings creditors shall be paid
pro rata to their group claims.
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Abuse of the procedure of deter-
mining the sales price.

Review of implementation of recommendations from the White Book 2010/11

(Republic of Srpska)

PROBLEM RECOMMENDATION

LAW ON EXECUTION PROCEEDINGS

These cases need to be defined
such that a mechanism is ensured
to prevent these identified abu-
ses.

WRETE BOOK

IMPLEMENTATION (explanation)

Implemented. The courts are bound
to apply the regulations and pre-
vent any abuse in the application
thereof.

Incomplete information on the
debtor’s level of debt.

The Law needs to specify that em-
ployers are required to list all pre-
sent debts of the employee.

Implemented. Regulated by the
applicable regulations.

Authentic documents do not inc-
lude an invoice and a statement
from business books for all legal
entities.

LAW

Vague wording of liquidation pro-
cedure.

The definition of an authentic do-
cument needs to be expanded to
include invoices and statements
from business book for all legal
entities, without exception.

ON LIQUIDATION AND BANKRUPTCY

The Liquidation Law needs to more
adequately address the course of
the liquidation procedure as well
as the position, rights and obliga-
tions of the liquidator; alternati-
vely, the Law should include a pro-
vision allowing for an adequate
application of provision of the Bank-
ruptcy Proceedings Law to those
aspects of the liquidation proce-
dure that have not been defined.

Implemented. Article 29 of the
Execution Law defines the concept
of authentic document and the
process of execution based on the
authentic document.

Implemented! Article 16 of the
Law on Liquidation Proceedings
indicates that these provisions of
the Law on Bankruptcy Procee-
dings should be applied pursuant
to the liquidation process, if the
law doesn't state otherwise.

Qualification and certification of
bankruptcy trustees in BiH.

Specific measures needed to impro-
ve confidence in the implementa-
tion of the Bankruptcy Law should
include: (i) amend the present law
to set some minimum requirements
regarding past experience and de-
fine a specific profession that
would correspond to the nature of
duties of a bankruptcy trustee.

Implemented. Law on Bankruptcy
Proceedings defines conditions for
the appointment of a bankruptcy
trustee, and upon completion of
the review process and other ne-
cessary data, a list of bankruptcy
trustees, at the proposal of the
Minister of Justice is determined
by the RS Government.

Treatment of company’s real pro-
perty after the liquidation proce-
dure is completed.

Entity level property laws should
expressly provide for this option.

Implemented. Article 1 of the Law
on Liquidations Proceedings states
that after enforced liquidation and
settlement with creditors, the rest
of the property of the legal entity
is divided between the members
pro rata to their share in the pro-
perty.
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Review of implementation of recommendations from the White Book 2010/11

PROBLEM RECOMMENDATION

LAW ON LIQUIDATION AND BANKRUPTCY

(Republic of Srpska)

IMPLEMENTATION (explanation)

Different court practices regarding
the delivery of the liquidation do-
cumentation of a liquidation pro-
cedure.

Practice in courts regarding this
issue needs to be harmonized, and
relevant regulations need to de-
fine that the tax administration
shall have the same position as all
other creditors of a company being
liquidated.

Implemented. Regulated by law
and regulations.

Different practices in the courts
regarding the submission of a cer-
tificate of settlement of tax obliga-
tions during the opening process
of liquidation.

Harmonize court practice on this
issue and introduce the regula-
tions which define that tax admi-
nistration is in the same position
as other creditors in the process
of liquidation.

The implementation is underway.
The Higher Commercial Court will
make a statement about this issue
and take a stand with the aim of
unique application of the law.

Penalties for company managers
who do not file for bankruptcy on
time.

The Bankruptcy Proceedings Law
should include, by way of amend-
ments to it, a higher fine and even
a criminal penalty for company
managers/administrators who do
not file for bankruptcy on time.

Implemented. Pursuant to the Ar-
ticle 236 Paragraph 1 Item 1 of
the Law on Bankruptcy Procedure
a responsible person (director)
shall be fined with 500 to 3000 KM
if they fail to file a petition for ini-
tiating bankruptcy proceedings.

Payment of a 5% lump sum to the
bankruptcy estate from the sale of
movables and real property.

The lump sum payment for the
costs of maintenance would only
be justified if the real property
was in the possession of the ban-
kruptcy debtor between the insti-
tution of bankruptcy proceedings
and the sale of real property,
which means that in such case all
the maintenance costs would be
borne by the bankruptcy debtor.

Implemented. Regulated by the
Law on Bankruptcy Proceedings.

The issue of the right to dispose of
real property in bankruptcy pro-
ceedings.

Registration of securities trans-
fers.

Specify the meaning of the right
of disposal, i.e. whether it is the
transfer of possession or somet-
hing else. A collision between the
Bankruptcy Proceedings Law and
the VAT Law needs to be resolved
in terms of the legal effects of
such disposal.

Transfers of securities resulting
from errors in entering transfer

Implemented. The Law on Real
Property regulated the manner in
which the mentioned right, along
with the rest of property rights
which are institutes of the earlier
sociopolitical system, shall be tur-
ned into the right of ownership.

LAW ON SECURITIES MARKET

Law on Securities Market ("Official
Gazette of the Republic of Srpska"
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Review of implementation of recommendations from the White Book 2010/11

(Republic of Srpska)

PROBLEM RECOMMENDATION

LAW ON SECURITIES MARKET

orders in the stock exchange sy-
stem should be exempted from
the mandatory clearing.

WIHLETE BOOK

IMPLEMENTATION (explanation)

no. 92/06, 34/09 and 30/12) de-
fines that the transfer of securities
in connection with the transactions
concluded on the Stock Exchange
or other regulated public market
cannot last more than three wor-
king days after the conclusion of
the deal. In this way, the interests
of the investors are protected in a
sense that the purchased securi-
ties are delivered to them as soon
as possible or money from the
sales of securities. When it comes
to possible errors that may occur
when entering orders into a stock
trading system, this matter in RS
is governed by regulations of Banja
Luka Stock Exchange and the Cen-
tral registry. Specifically, the rules
of the Banja Luka Stock Exchange
govern the procedure and deadli-
nes for eliminating such errors
and there is also a possibility of
terminating the deal which was
concluded as a result of the error
made by one of the members of
the Stock Exchange. Bearing in
mind that the Stock Exchange is
required to submit a report on all
concluded transactions to the Cen-
tral registry for processing, the
rules of Central registry prescribe
the verification of the reported
data on trading, as well as the
procedure and deadlines for re-
moving possible errors made by
members of the Stock Exchange
and Central registry. This will en-
sure the protection of investors
and further manipulation of this
matter can be made through ame-
ndments to these regulations.
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Review of implementation of recommendations from the White Book 2010/11

PROBLEM RECOMMENDATION

LAW ON SECURITIES MARKET

(Republic of Srpska)

IMPLEMENTATION (explanation)

Inability to manage a portfolio in
other markets.

The solution would read: “A sto-
ckbroker that provides securities
portfolio management services shall
keep its client’s securities that are
traded in markets outside the Re-
public of Srpska in a custody ac-
count - in its own name and for
client’s account.”

Amendments to the Law on Secu-
rities Market from 2012 in accor-
dance with the recommendations
from the Foreign Investors Council
made it possible for brokerage
companies to purchase securities
for a client in foreign markets; se-
curities shall be kept on the cu-
stody account in his own name
and on behalf of the client (Article
127, Paragraph 7).

Brokerage Services.

Allow for implementation of the pri-
nciple of reciprocity to banks and
professional brokers that hold bro-
kerage licenses in BiH, provided
that full control of the competent
Commissions over the work of pro-
fessional brokers is ensured.

Law on Securities Market provides
that a stockbroker, who is licensed
to conduct transactions of securi-
ties in BiH, outside RS, can also
carry out those transactions in the
area of RS provided the stockbro-
ker meets the requirements for
the establishment and operation
prescribed by this law and with an
obligation to register the business
unit at the territory of RS. On the
other hand, the FBiH Law on Secu-
rities also provides the possibility
for the stockbroker, who is licen-
sed to conduct transactions of se-
curities in BiH, outside FBiH, can
carry out those transactions in the
area of FBiH provided the sto-
ckbroker meets the requirements
for the establishment and opera-
tion prescribed by this law, but
without an obligation to register
the business unit at the territory
of FBiH. Given that the interest is
the existence of a single economic
space in BiH, Ministry of Finance
and the Commission for the Secu-
rities will analyse the recommen-
dation of the Foreign Investors Cou-
ncil, in cooperation with relevant
institutions in the FBiH, and in
order to implement the principle
of reciprocity.
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The issue of publishing a prospec-
tus.

Unclear legal provisions of the
personal income tax and social se-
curity contribution for individuals
residing in FBiH, RS and BD and
earning their income in another
administrative unit.

Review of implementation of recommendations from the White Book 2010/11

(Republic of Srpska)

PROBLEM RECOMMENDATION

LAW ON SECURITIES MARKET

Introducing a “preliminary pro-
spectus” would allow the general
public to get to know the company
that plans a public share issue.

TAXES

Precisely define the obligation to
pay social security contributions
for individuals residing in FBiH, RS
and the District and earning their
income in another administrative
unit, and harmonize laws.

WIHLETE BOOK

IMPLEMENTATION (explanation)

Amendments to the Law on Secu-
rities Market from 2012 in accor-
dance with the recommendations
from the Foreign Investors Council
made it possible for emitent to
publish a preliminary prospectus
to test investor interest for a given
emission. Persons responsible for
the truthfulness, accuracy and
completeness of the information
published in the preliminary pro-
spectus are defined, and it is pro-
posed that the content, form, and
manner of publication of the pre-
liminary prospectus to be prescri-
bed by the Commission's bylaws
(Article 11).

Pursuant to the Article 11 of the
Law on Social Security Contribu-
tions, ("Official Gazette of the Re-
public of Srpska" no. 116/12) con-
tributions are paid according to
the location of the headquarter of
the person paying contributions
which is located in RS, apropos
the location of the headquarter of
the person paying contributions
which is located in FBiH or Brcko
District. Applying the agreement
on methods and procedures for
the use of health care of insured
persons on the territory of BiH,
outside the territory of the entity,
or Brcko District where the insu-
red person lives ("Official Gazette
of the Republic of Srpska" 9/02)
and the agreement of the Federal
Employment Institute, Employ-
ment Institute of the Republic of
Srpska, and Employment Institute
of Brcko District on the right to
compensation for unemployed per-
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Review of implementation of recommendations from the White Book 2010/11

PROBLEM RECOMMENDATION

TAXES

(Republic of Srpska)

IMPLEMENTATION (explanation)

sons ("Official Gazette of the Re-
public of Srpska" no. 103/12), al-
lows for the payment of the con-
tributions for exercising the right
to health insurance and compen-
sation in the case of unemployme-
nt when persons earn their income
in one, a resident in another ad-
ministrative unit.

Lack of harmonization between
Personal Income Tax Laws with
respect to tax exemptions and the
amount of personal deduction at
entity and BD level.

Harmonize regulations at the state
level.

Given that direct taxes are under
the jurisdiction of the entities, har-
monization of regulations is a con-
tinuous process.

Unclear legal provisions regarding
taxation of foreign nationals who
are employed in their home coun-
try and were sent on duty to BiH,
and who pay their social security
obligations in their home country.

Precisely define taxation of foreign
individuals and their rights to a re-
duction in tax base, and develop a
system in FBiH that will be linked
with institutions authorized to carry
out payment transactions.

Pursuant to the Article 5 Paragraph
4 of the Law on Personal Income
Tax ("Official Gazette of the Repu-
blic of Srpska" 91/06, 128/06,
120/08, 71/10 and 1/11) payer of
the income tax is also a non-resi-
dent of RS for the income earned
in RS. Pursuant to the Article 81
of the Rulebook on the Implemen-
tation of the Law on Personal Inco-
me Tax payer on a monthly bases
reduces the tax base from the per-
sonal income of non-residents who
earn income based on personal
earnings from the employment in
RS, on the basis of the tax card
kept by the Tax Administration, and
the right to a reduction of the tax
base is realized in pursuant to the
Article 20 of the Rulebook. Foreign
nationals are entitled to a reduc-
tion of the tax base if they earn
income based on personal earnings
from employment in the RS.

Inefficient forced collection on deb-
tors’ bank accounts (RS and FBiH).

The present entity laws governing
payment transactions should be
upgraded by including mechanisms
whereby all bank accounts of a cli-
ent would be blocked.

The National Assembly of the Re-
public of Srpska, in May 2012,
adopted the Law on Internal Pay-
ment Operations ("RS Official Ga-
zette", No. 52/12) and the Law on
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Review of implementation of recommendations from the White Book 2010/11

(Republic of Srpska)

PROBLEM RECOMMENDATION

TAXES

WRETE BOOK

IMPLEMENTATION (explanation)

the Unified Register of Business
Entities ("RS Official Gazette", No.
52/12), which upgraded enforced
collection procedure and establis-
hed a mechanism which, in the si-
tuation when debtor does not pay
his obligations, freezes all funds in
his account at banks, until the final
settlement of the debt.

Different practices of taxation of
business units which have their
registered address in another en-
tities and BD.

Harmonize legislation regarding
taxation of business units in the
other entity and BD.

Pursuant to the Article 3 of the RS
Law on Profit Tax, income tax payer
in RS is the business unit for profit
realized in RS, pursuant to the Ar-
ticle 34 of the FBiH Law on Profit
Tax, the business unit in the FBiH
is not subject to Profit Tax if the
company headquarters is in Bo-
shia and Herzegovina. FBiH Mini-
stry of Finance will amend the Law
on Profit Tax in terms of taxation of
business units, such as in the RS.

Fiscal cash register software does
not support any rebates or other
discounts in retail sales or requires
a very complex tracking of such
rebates or discounts, which is quite
nonsensical in a computer age.

Harmonize the Fiscalization Law
and the Trade Law and their rela-
ted regulations and other regula-
tions.

Pursuant to the Article 15, Para-
graph 3 of the Rulebook on the
Form and Manner of Keeping Tra-
ding Books - revised version ("RS
Official Gazette" No. 48/11) it is
provided that the amount entered
in the column number (6) of the
retail trading book (TKM) shall be
the calculated difference between
the retail value (price per unit from
the database x amount of goods)
and the amount collected in cash
and/or the amount which will be
charged to credit card (including
the amount of commission on com-
pleted transactions) or by bank tra-
nsfer and the data in column (6)
is not considered the approved dis-
count, but deduction claims from
the customer, in accordance with
the act of merchants. It follows
that the executed sales of goods are

27




© | Foreign Investors Council

Review of implementation of recommendations from the White Book 2010/11

PROBLEM

(Republic of Srpska)

RECOMMENDATION

IMPLEMENTATION (explanation)

Unclear and incomplete Spatial Pla-
nning and Construction Law.

Amend the Spatial Planning and
Construction Law such that clear
cause effect relationships may be
established between different pro-
visions of the Law.

recorded by the retail prices ente-
red into the database of the fiscal
cash registry and a "discount" will
be registered in the trading books
as described above and it will show
that a difference between the re-
tail value and the amount collec-
ted in retail is not treated as a dis-
count, therefore, is not shown on
the retail fiscal account. It is neces-
sary to harmonize the Law on Trade
with the Law on Fiscalization.

CONSTRUCTION PERMITS

In 2012 the drafting of the Law on
amendments to the Law on Spa-
tial Planning and Construction star-
ted. Given that more than 50% of
the applicable provisions of the
law have been amended, pursuant
to normative-legal rules, it was de-
cided to draft a new text of the law.
A proposal for the Law on Spatial
Planning and Construction has
been drafted. The law is currently
forwarded to all relevant institu-
tions for opinion and in the pro-
gram of the RS Government for
the 2013 the draft Law on Spatial
Planning and Construction is sche-
duled for March 2013. Law on
Spatial Planning and Construction
specifies the provisions in the con-
struction industry. The circle of
objects that do not require a buil-
ding permit has been expended,
the documentation submitted with
the application for the issuance of
construction permit has been clea-
rly defined, and deadline for the
issuance of the construction per-
mit has been shortened from 30
to 15 days. Also, in accordance
with the EU legislation and the
need to harmonize regulations the
provisions relating to the field of
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Review of implementation of recommendations from the White Book 2010/11

(Republic of Srpska)

PROBLEM RECOMMENDATION

CONSTRUCTION PERMITS

WRETE BOOK

IMPLEMENTATION (explanation)

energy efficiency in the area of
building construction have been
introduced.

Law does not define treatment of
telecommunications sector.

The RS Spatial Planning Law needs
to incorporate more detailed tele-
communications infrastructure pro-
visions. In FBiH, laws need to be
further harmonized within the Fe-
deration framework (FBiH and can-
tons).

The Law on Spatial Planning and
Construction contains provisions
relating to the construction of fa-
cilities in the area of communica-
tion systems. In the Law on Spa-
tial Planning and Construction there
is a clear difference between the
objects of international and local
capacities in the field of commu-
nication systems including the in-
ternational automatic headquar-
ters for which construction permit
is issued by the Ministry, whereas
for the other objects in the field of
communication systems, construc-
tion permits are issued by the lo-
cal government units.

Inefficient processing of applica-
tions.

It is important to have professio-
nal, trained and responsible staff,
capable of managing all the chan-
ges made. Improvements would
also require setting up networked
databases.

Law on Spatial Planning and Con-
struction specifies the provisions
in the field of establishing a uni-
que spatial information system of
the Republic of Srpska. The pro-
posed legal provisions clearly sti-
pulate that the unique spatial info-
rmation system includes data and
information with electronic sup-
port throughout the Republic and
indicated data are contained in
this system. Also, the manner of
controlling the unique information
system has been defined and the
Rulebook will further elaborate on
content, holders of spatial infor-
mation systems, methodologies,
data collection and processing and
unique forms used to keep recor-
ds.
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() ‘ Foreign Investors Council

e Continue to educate its members in coop-
eration with the institutions - the organiza-
tion of seminars and training - continuation
of activities from 2012

e Promotion of the White Book with the gov-
ernments in BiH

¢ Establish permanent working groups in the
fields of: industry, taxation, labour law, fi-
nancial services, and energy efficiency

¢ Attracting new members

e Influence the harmonization of tax legisla-
tion

e Work on projects of strengthening the po-
sition of foreign investors through the ac-
tions of BiH authorities
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¢ Hold regular internal meetings of the Board
of directors and advisory meetings with
members of the FIC and FIC office

e Hold regular meetings with BiH institutions
regarding the implementation of the rec-
ommendations from the White Book

e Conduct field visits to our members

e Develop an action plan to implement the
recommendations and solve problems men-
tioned in the White Book 2012/13



BUSINESS REGISTRATION

EXECUTIVE SUMMARY

WHITE BOOK

OPEN ISSUES

RECOMMENDATIONS

INSTITUTION

BiH

¢ Removing the obstacles for
foreign investments in compa-
nies dealing with public infor-
mation.

BiH

e It is necessary to amend the Law on
Policies of Foreign Direct Investments
of BiH, in a way to eliminate the pro-
visions which restrict foreign invest-
ment in companies engaged in public
information.

e Ministry of Foreign Trade
and Economic Relations of
BiH

FBiH and RS

e Establishment of pledge on
shares in limited liability com-
panies (LLC) and information
transparency about pledges
on stock shares.

FBiH and RS

e It is necessary to amend the entity
laws on business registration in a way
which would directly prescribe the re-
gistration procedure for share pled-
ges, led by registration courts. It is
also necessary for adequate entity re-
gulations dealing with security regi-
sters to anticipate the possibility of
access to information about stock
pledges to all third persons.

e Ministry of Justice of FBiH
and RS

e The role of public notaries in
the process of status changes
of companies.

e Amend the notary laws in a way which
would either exclude the obligatory
notary processing of company’s acts
or put notaries in charge of examining
all criteria and the documentation ne-
cessary for the decisions they're pro-
cessing and their registration in the
competent registration court.

e Ministry of Justice of FBiH
and RS

e Registry courts

e Competent cantonal aut-
horities

e Enabling the registration court
to access the Registry of
Fines.

e The registration court should be able
to access the Registry of Fines electro-
nically.

e Ministry of Justice of FBiH
and RS
e Competent registry courts

e Applying the transparency
principle for the Court Regi-
ster.

e It is necessary to perform the entire
data search on business entities elec-
tronically and allow everyone access
and copy of files from the registration
cases without restrictions.

e Competent registry courts

e Activities that cannot be regi-
stered by companies with fo-
reign capital involvement.

e It is necessary to make a final list of
business activities which cannot be regi-
stered by companies with foreign capi-
tal involvement, as well as a list of bu-
siness activities which can be registe-
red only with approval obtained in adva-
nce (specifying the type of approval
and the competent authority issuing it).

e Ministry of Foreign Trade
and Economic Relations of
BiH
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OPEN ISSUES

RECOMMENDATIONS

INSTITUTION

e Failure to comply with legal ti-
meframes and unnecessary de-
lays in registration procedure.

e It is necessary to organize operations
of the registry courts so they conti-
nuously provide registration services.

Competent registry courts

e Consultation appointments with
registration judges.

¢ Since regular consultation hours are a
common practice in most courts, it is
necessary to implement the same pra-
ctice in all registration courts in BiH.

Competent registry courts

FBiH

e Unclear definition of the cases
that may result in a suspension
of registration procedure.

FBiH

e It is necessary to more specifically de-
fine the Law on Business Registration
of FBiH and facts that may lead to the
termination of the registration process.

Ministry of Justice of FBiH

e Registering statutory amend-
ments important for legal tran-
sactions.

e To enable business subjects to register
changes significant for legal transac-
tions only in the statute and to harmo-
nize the practices of the registration
courts.

Competent registry courts

TAXES

OPEN ISSUES

RECOMMENDATIONS

INSTITUTION

FBiH

e Complicated application of in-
terstate Double Taxation Avoi-
dance Agreements in BiH.

FBiH

¢ All information about agreements sho-
uld be stored in a single database and
publicly available. Instruction of the
FBiH Tax Administration should be dis-
continued according to which taxpaye-
rs are required to seek approval from
Ministry of Finance and Treasury of BiH
for every business situation in which a
certain tax relief may apply as provi-
ded for under an interstate Double Ta-
xation Avoidance Agreement.

Ministry of Finance and Tre-
asury of BiH

e Tax Administration of FBiH
Ministry of Finance of FBiH
Ministry of Finance of RS

e An unclear legal definition of
“profit”, and “services” perfor-
med in the territory of the Fe-
deration, as basis on which the
withholding tax is calculated.

e Clearly define the subject of withhol-
ding taxation when other services are
in question, i.e. what the term “ser-
vice in the Federation” means.

e Ministry of Finance of FBiH

e Complicated POD form submis-
sion procedure for income pay-
ments to non-resident compa-
nies.

e Prescribe submitting the POD form in
an Annual report of complete paymen-
ts to non-residents, based on services,
calculated and paid withholding tax.

e Ministry of Finance of FBiH
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WHITE BOOK

OPEN ISSUES

RECOMMENDATIONS

INSTITUTION

PERSONAL INCOME TAX LAW

FBiH and RS

o Unclear Law Provisions on Per-
sonal Income Tax and Social
Security Contributions.

FBiH and RS

o Specify the obligation to pay social se-
curity contributions for individuals re-
siding in the territory of FBiH, RS and
BD, and earning their income in anot-
her administrative unit.

o

Ministry of Finance of FBiH
Ministry of Finance of RS
o Directorate of Finance BD

o

RS

o Complicated procedures for fi-
ling tax returns for personal in-
come tax and social security
contributions in RS.

RS

o To simplify the procedure of filing tax
returns in RS by submitting a single
form for the personal income tax and
social security contributions.

o Tax Administration of RS

FBiH

o The complicated procedure of
paying taxes and social secu-
rity contributions and an unju-
stifiably large number of pay-
ment orders.

FBiH

o Simplify the process of paying public
revenues, because the current way of
paying contributions, income taxes, and
fees for employees to various bank acco-
unts is time consuming and costs a lot.

o Tax administration of FBiH

FBiH, RS and BD

o Unclear taxation procedures for
foreign citizens who have resi-
dent status in BiH.

FBiH, RS and BD

o To harmonize and formulate more de-
tailed regulations on the taxation of
foreign citizens.

o

Ministry of Finance of FBiH
Ministry of Finance of RS
o Directorate of Finance BD

o

VALUE ADDED TAX

FBiH and RS

o VAT refund to persons who do
not have registered business in
BiH.

FBiH and RS

0 The Law on VAT should define all possi-
ble restrictions regarding VAT refunds to
foreign legal entities. In Rulebook on the
Application of the VAT Law should also
clearly identify “similar” foreign legal en-
tities that are entitled to a VAT refund.

o0 Ministry of Finance and
Treasury of BiH

o Indirect Taxation Authority
of BiH (BiH ITA)

o Issuance of opinions by Indi-
rect Taxation Authority.

o Providing expert opinions should be
altered in a way that the opinion can
be sought in all cases from the mo-
ment the control process starts and it
should be published on the ITA official
website.

o Indirect Taxation Authority
of BiH (BiH ITA)

PROFIT TAX LAW

FBiH and RS

o Different taxation practices for
business units with seats in the
other entity and BD.

FBiH and RS

o0 Add a new article in Law on Profit Tax
of FBIH which would, like in the laws
in RS and DB, provide a basis for agree-

0 Ministry of Finance of FBiH
o Tax Administration of FBiH
o Ministry of Finance of RS
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OPEN ISSUES RECOMMENDATIONS INSTITUTION

PROFIT TAX LAW

ments between the relevant ministries | o Tax Administration of RS
on the possibility of filing of single tax
balance sheet. In RS, abolish taxation
of business units whose principal pla-
ce of business is in another entity or

BD.

o The entities regulate tax de- | o
ductible expenses differently
based on general and special
provisions for potential loan
losses in banks.

Harmonization of entity and DB regu-
lations on the taxation of general and
special provisions for potential loan
losses in banks.

0 Ministry of Finance of FBiH
0 Ministry of Finance of RS

FBiH

o To define export as a basis for tax
exemption in a legally precise manner,
define whether it also applies to pro-
fits generated by providing services.

FBiH

o The unclear definition of export
as a basis for profit tax pay-
ment exemption.

0 Ministry of Finance of FBiH

RS
o The Law does not clearly define

RS
o Amend the law so that it specifies all | o Ministry of Finance of RS

o Tax administration of RS

the meaning of unrealized gains
/losses, income/expenses which
are not included in the tax ba-
se.

unrealized income/expenses and ga-
ins/losses that are not included in the
tax base.

FBiH FBiH

e Transfer prices

o Based on the Federal Law on | o Legally clearly define the criteria by | o Ministry of Finance of FBiH

Profit Tax one can conclude
that all legal entities, regar-
dless of their primary place of
business are considered to be
related, which entails the ana-
lysis of the compatibility of
transfer prices and potential
double taxation within the ter-
ritory of FBiH.

which legal entities are considered as
related legal entities.

Two existing methods in Profit
Tax Law are not enough to de-
termine the proper range of
transfer prices.

o The law needs to enable the applica-
tion of all the methods defined by the
OECD model and define which docu-
mentation is necessary for proving the
company’s transfer prices.

0 Ministry of Finance of FBiH
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OPEN ISSUES

RECOMMENDATIONS

INSTITUTION

LAW ON EXCISE DUTIES

BiH

o Paying excises in advance -
(Article 23 of the Law on Excise
Duties).

0 Retroactive excise payment, on
January 1st - (Article 45 of the
Law on Excise Duties).

BiH

o Initiate procedures for the adoption of
amendments to the law according to
which the deadline for deferred pay-
ment of excise taxes on tobacco pro-
ducts will be specified.

o Initiate procedures for the suspension
of Article 45 of the Law on Excise Du-
ties and the obligation of paying the
excise difference for existing goods in
stock on January 1st. The new, raised
taxes/excises should be applied to
goods traded for the first time by
companies or importers in BiH.

o Governing Board of ITA

0 Ministry of Finance and
Treasury of BiH

0 Ministry of Finances of RS

0 Ministry of Finances of FBiH

o Governing Board of ITA

0 Ministry of Finance and
Treasury of BiH

0 Ministry of Finances of RS

0 Ministry of Finance of FBiH

LABOUR LAW

OPEN ISSUES

RECOMMENDATIONS

INSTITUTION

FBiH, RS and BD

e Compensations for employees
on sick leave and refund of
those compensations to em-
ployers by the Health Insu-
rance Funds.

FBiH, RS and BD

e Harmonize the laws in the cantons of
FBiH, as well as the entities and BD in
this area.

e Parliament of FBiH

e National Assembly of the
Republic of Srpska

e Assembly of Br¢ko District

e Relevant Entity Ministries

e Health Insurance Institutes

e Salary refund to female em-
ployees on maternity leave and
refunds to employers.

e It is necessary to harmonize regula-
tions in all cantons in FBiH, RS and
Brcko Distrikt, in a way which would
determine an equal maternity leave
refund in all parts of BiH.

e Parliament of FBiH

e National Assembly of the
Republic of Srpska

e Assembly of Br¢ko District

e Cantonal Assemblies (in
FBiH)

e Relevant Entity Ministries

e Social Work Centres

FBiH

e Collision of collective agree-
ments in FBiH with the Law on
Personal Income Tax of FBiH
and the Law on Social security
Contributions of FBiH.

FBiH

e Provide simpler and more accessible
mechanisms and procedures for amen-
dments to collective agreements, as
well as for their termination, through
amendments to the Labour Law that
is in parliamentary procedure. Also, to
harmonize the General Collective
Agreement with the Personal Income

e Parliament of FBiH

e Government of FBiH

e Entity Ministries of Labour

e Association of Employers
in FBiH

o Alliance of Independent Uni-
ons in FBiH
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OPEN ISSUES

RECOMMENDATIONS

INSTITUTION

Tax Law and the Salary Contribution
Law, so that they would not be inter-
preted and applied differently.

e Lack of managerial contract in-
stitute in the Labour Law of the
FBiH.

o It is necessary to introduce the possi-
bility of concluding a managerial con-
tract without establishing an employ-
ment relationship.

e Parliament of FBiH

e Government of FBiH

e Ministry of Labour and So-
cial Policy of FBiH

FBiH and RS

e Regulating the legislation in
FBiH and RS regarding occasio-
nal and temporary employment
through private employment
agencies.

FBiH and RS

e It is necessary to make a legal frame-
work which will define the founding
and work of private hiring agencies.

e Parliament of FBiH

e Government of FBiH

e Ministry of Labour and So-
cial Policy of FBiH

SUGGESTIONS FOR AMENDMANS TO THE DRAFT OF THE NEW

LABOR LAW OF FBiH

FBiH

o Defining the institute of discri-
mination as a wider and more
comprehensive legal term.

FBiH

o Articles 8 and 9 of the Draft need to
be revised. Article 9 should be amen-
ded as well, in Paragraph 2, so that
the provisions of the Employment
Contract and the individual provisions
by the employer are both void if they
are determined to be discriminating.

o Parliament of FBiH
o Ministry of Labour and So-
cial Policy of FBiH

o Limiting the abuse of breaking
two employment contracts for
a definite period of time as to
avoid hiring employee for an
indefinite period of time. Spe-
cial defining of the directors’
employment duration - in ac-
cordance with the mandate if it
is longer than 2 years.

o It is necessary to revise the Article 22,
Paragraph 3 of the Draft.

o Parliament of FBiH
o Ministry of Labour and So-
cial Policy of FBiH

o Harmonize the legal regultions
concerning the counting/non-
counting of recess during work
hours into the employees full-
time work day.

o0 The provision of Article 44, Paragraph
3 of the Draft of the Labor Law needs
to be revised and harmonized with the
Labor Law of RS.

o Parliament of FBiH
0 Ministry of Labour and So-
cial Policy of FBiH

o It is necessary to ensure the
harmonization of collective ag-
reements with the new Labor
Law.

o Amend Article 182. of the Draft of the
Labour Law in a way that all applicable
collective agreements must comply
with this law within six months.

o Parliament of FBiH

o Government of FBiH

0 Ministry of Labour and So-
cial Policy of FBiH

o Association of Employers
in FBiH

o Alliance of Independent Uni-
ons in FBiH
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CONSTRUCTION PERMITS

WHITE BOOK

OPEN ISSUES

RECOMMENDATIONS

INSTITUTION

FBiH and RS
o Inefficient application pro-
cessing

o Inefficient application proces-
sing is reflected in the deci-
sions and actions that are
dependent on the entity terri-
torial organization.

FBiH and RS

o Define the unique form for the lower
levels, municipalities and cantons,
which will be used to provide opinion
in terms of giving a positive or nega-
tive estimation on the construction of
the subject facility.

o Municipalities in FBiH and
RS

0 The problem of slow applica-
tion processing in FBiH and RS
still remain present. The treat-
ment of the investors varies
from municipality to municipa-
lity.

o Set up and link electronic databases
that will allow for faster and easier
processing of all necessary documen-
tation.

o0 Municipalities in FBiH and
RS

e The required documentation
for obtaining urban and con-
struction consents is excessive.

e A unique consent for the supporting
infrastructure to be requested at least
on the annual basis, which would inc-
lude the industrial area site where the
construction is being carried out and
obligate the authorities to issue the
consent no later than 7 days from the
date the application submission.

e Ministry of Physical Plan-
ning of FBiH

e Incoherence and the lack of
cooperation between the state
/federal administrative autho-
rity and the state/public com-
panies whose consents are re-
quired for obtaining construc-
tion permits.

e The solution to this problem lies in the
activities of the competent authority
level which has the jurisdiction over
these state-owned companies. It is
necessary to establish a common da-
tabase which would allow the mutual
cooperation between these state
owned companies.

e Relevant state and federal
administrative authorities

e Public companies in FBiH
and RS

e The law is not clear enough in
regards to regulating the pay-
ment of fees for the usage of
construction land (the rent).

e Harmonize the provisions of relevant
laws at all levels; RS, FBiH, cantons
and municipalities, in formal, substan-
tive, and terminological sense.

e Ministry of Physical Plan-
ning of FBiH

e Legislation vagueness.

e The law should more clearly define the
term linear infrastructure and include
the telecommunication sector.

e Legislative and executive
authorities of FBiH and RS
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ENVIRONMENTAL PERMITS

OPEN ISSUES

RECOMMENDATIONS

INSTITUTION

FBiH

Inefficient transparency of pu-
blic discussions, which is ref-
lected in the slow processing of
applications for environmental
management.

FBiH

e Call for a public discussion on the plan
of activities and deadlines for sending
comments on already made action plan
should be reduced. Ministry should ena-
ble download of documents electroni-
cally and amend the Ordinance for the
issuance of environmental permits.

e Government of FBiH
Ministry of Environment and
Tourism of FBiH

The lack of necessary data and
difficulties that arise when ana-
lysing the zero state for the
certain areas.

e Since provider's activity plan cannot
be submitted without this Study of
pollution in the zero state, the recom-
mendation would go in the direction
that the Ministry of Environment and
Tourism through competent cantonal
and local authorities should take the
necessary measures to eliminate the-
se obstacles.

Ministry of Environment and
Tourism of FBiH

An applicant who applied to the
public tender published by the
Environmental Fund of the
FBiH can only submit one pro-
ject per program.

e Applicants who invest greater resour-
ces in the Fund should be allowed to
submit multiple projects per program.

Environmental Fund of FBiH

Compensation for air pollu-
tants to be paid irrespective of
the fact whether they are in-
side or outside the emission
marginal values.

e Operators should be free of charge
when it is determined that the emis-
sions within the marginal limits.

e Government of FBiH

Permitted values for existing
plants or for plants that are in
phase of adjustment to the
best available techniques and
emission marginal values are
not defined in relevant regula-
tions.

e Relevant regulations should define
marginal values for the existing plants.
Environmental permits should also de-
fine marginal values for the period of
adjustment that must be a bit milder
than values defined in the Regulations
that apply to new plants or plants that
are harmonized with the best available
techniques. It is necessary to define
realistic deadlines for the implemen-
tation of projects in the field of envi-
ronmental protection.

Ministry of Environment and
Tourism of FBiH

The level of oxygen in the waste
gases, which is used for the re-
duction of parameters in Nm3

e Clearly define the level of oxygen in
the waste gases in the relevant Regu-
lations.

e Ministry of Environment and
Tourism of FBiH

38




WHITE BOOK

OPEN ISSUES

RECOMMENDATIONS

INSTITUTION

is not defined - due to lack of
this data, it is impossible una-
mbiguously determine the con-
centration of pollutants in the
flue gases.

The Regulation defines the
basic parameters of wastewa-
ter quality, but not the specific
parameters of wastewater qua-
lity, for example, in case of iron
and steel production. The Re-
gulation does not clearly define
who will carry out the Program
of waste water monitoring. The
regulation does not define the
items of the Monitoring Pro-
gram, which would also iden-
tify the entity authorised to
perform the Monitoring Plan.

e It is necessary to clearly define whose

responsibility it is to create a Program
for waste water monitoring (whether
authorized laboratories, operators, or
both together). Clearly define the
items of the Program for waste water
monitoring.

e Government of FBiH

Uncoordinated work between
relevant government institu-
tions.

Increase the cooperation of relevant
governmental institutions and intro-
duce a system of delivery of permits
and decisions, ex officio, to other go-
vernment institutions.

e Ministry of Environment and
Tourism of FBiH

CONCESSIONS

OPEN ISSUES

RECOMMENDATIONS

INSTITUTION

BiH, FBiH and RS

e Vaguely defined term “conces-
sionaires” at the state and en-
tity levels.

BiH, FBiH and RS
e Precisely define the time period in

which the (foreign) legal entity, after
the granting of the concession, should
establish a domestic legal entity that
will perform concessional activity and
precisely define the term "concessio-
naire".

e Parliament of FBiH

e National Assembly of RS

e Commission for concession
of BiH

e Commission for Concession
of FBiH and RS

e The procedures for granting
concessions are imprecisely
defined (especially the part re-
lated to the public tender) in
the three existing laws on con-
cessions.

Define the precise deadlines for each
step and responsibilities of all parties
in the process of granting concessions.

e Parliament of FBiH

e National Assembly of RS

e Commission for Concession
of BiH

e Commission for Concession
of FBiH and RS
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OPEN ISSUES

RECOMMENDATIONS

INSTITUTION

FBiH and RS
e Unsolicited offers are diffe-
rently regulated by entity laws.

FBiH and RS

e Ensure a harmonization of regulations
through the adoption of entity Draft
Law on Concessions that are currently
referred to parliamentary procedure.
Draft an independent proposal in ac-
cordance with generally accepted so-
lutions.

e Parliament of FBiH

¢ National Assembly of RS

e Government of FBiH and RS

e Responsible Entity Mini-
stries of FBiH and RS

e Competent Commission for
Concessions

e Impossibility of taking over pro-
jects by financial institutions
under the existing laws.

e It is necessary to precisely regulate
the transmission concession contracts
to financial institutions/creditors but
also from creditor to a third party.

e Parliamentary Assembly of
BiH

e Parliament of FBiH

¢ National Assembly of RS

e Commissions for Conces-
sion of BiH, RS and FBiH

RS

e Discretion ability of the rele-
vant institutions in the process
of choosing a strategic partner
in the Republic of Srpska.

RS

e More precisely define the conditions
under which a particular business en-
tity may be granted the status of a
strategic partner.

e National Assembly of RS

e Commission for Concessi-
on of RS

e Relevant Ministries of RS for
approval strategic partners

LEGISLATION IN THE PROCEDURE OF OBTAINING CONCESSIONS IN BiH

BiH, FBiH and Cantons

o Inconsistent application of the
principle of timeliness and trans-
parency in the process of gran-
ting concessions.

BiH, FBiH and Cantons

o Determine the exact deadlines for the
implementation of procedures for gran-
ting concession. All processes invol-
ving concessions must be transparent
in a way that all parties concerned
have an insight into the operation and
decision making of Commission for
Concessions.

o0 Competent Commissions
for Concessions

o An appeal cannot be filed aga-
inst the decision of the Com-
mission for Concessions except
in two cases.

o Second instance jurisdiction should be
introduced in a way that Commission
at the state level functions as an ap-
pellate authority for the Commission at
the Federal level, and the Commission
at the Federal level would function as
an appellate authority for the cantonal
Commissions for Concessions.

o Parliamentary Assembly of
BiH

o Parliament of FBiH

o0 Competent Commissions
for Concessions

0 The large number of laws on
concessions in BiH which com-
plicates the procedure of gran-
ting concessions.

o It is necessary to perform the harmo-
nization of policies, practices and pro-
cedures at all levels for the purpose of
securing the efficient work of the
Commission.

o Parliamentary Assembly of
BiH

o Parliament of FBiH

o Competent Commissions
for Concessions
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ENERGY EFFICIENCY AND RENEWABLE ENERGY SOURCES

OPEN ISSUES RECOMMENDATIONS INSTITUTION

BiH and FBiH
e The lack of legal framework for

BiH and FBiH
e Adopt a national plan to formulate | e Ministry of Foreign Trade

and Economic Relations of

the implementation of measu-
res in order to increase the
energy efficiency in accordance
to EU standards.

goals and strategies for policy at the
state and entity levels and define the
implementing measures to increase
energy efficiency.

BiH

e Ministry of Energy, Mining
and Industry of FBiH

e Ministry of Industry, Ene-
rgy and Mining of RS

FBiH and RS
e Government incentives for the

development of projects in
field of renewable energy sour-
ces.

FBiH and RS

e Consider additional measures of in-
centives for investments in renewable
energy sources, which would prevent
the total freezing of activities in this
field.

e Government of FBiH and
RS

e The amount of concession fees

for the area of renewable ene-
rgy sources.

e The introduction of variable values of
concession fees in accordance with
prescribed financial flow of the reali-
zation of specific project.

e Commission for Concession
of BiH

e Commission for Concession
of FBiH and RS

FBiH

e Ordinance on Technical Requi-
rements for Thermal Protection
of Buildings and Rational Use
of Energy does not contain a
provision on the use of Multi-
por mineral insulation boards
approved on the basis of the
European Technical Approval.

FBiH

e It is necessary to include Multipor in
the Ordinance on Technical Require-
ments for Thermal Protection of Buil-
dings and Rational Use of Energy.

e Ministry of Physical Plan-
ning of FBiH

Inability to use alternative sour-
ces of energy in the cement in-
dustry.

e The authorities competent to tackle
this problem should get involved in
the process of solving it and at the
same time launch a campaign to raise
awareness and engage the general pu-
blic through education and the media.

e Ministry of Environment
and Tourism of FBiH

JUDICIARY

OPEN ISSUES

RECOMMENDATIONS

INSTITUTION

BiH

e The lack of regulation on inter-
national legal assistance in civil
and commercial matters.

BiH

e In order to conduct a successful im-
plementation of international conven-
tions and agreements it is necessary

e Ministries of Justice of BiH,
FBiH, RS
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OPEN ISSUES

RECOMMENDATIONS

INSTITUTION

to adopt a specific legal framework
which would provide general and spe-
cific forms of international legal assi-
stance in civil and commercial matters,
it would allow judges to improve their
mutual judicial cooperation, and faci-
litate addressing and execution of re-
quests.

e Legislative Authorities of
BiH, FBiH and RS

FBiH and RS

e Specialization of courts and
judges (for the commercial court
cases).

FBiH and RS

e It is recommended to increase the
number of judges in municipal courts
with commercial departments. It is
necessary to establish a higher degree
of specialization of judges which would
enable them to adequately under-
stand the market in BiH.

e High Judicial and Prosecu-
torial Council of BiH- HIPC

e Centre for Judicial and Pro-
secutorial Training of FBiH
and RS - CIPT

e Trial within a reasonable time.

e In order to accelerate court procee-
dings it is necessary to adopt a con-
crete package of measures, such as
measures for sanctioning the infringe-
ment of trial within a reasonable time;
establish the institute of protection of
the right to trial within a reasonable
time; establish a judicial inspection
which would monitor the legality and
efficiency of judges, technical court
operations should be transferred to
administrative staff; hire more judges.

e High Judicial and Prosecu-
torial Council of BiH- HIPC
e Competent judicial autho-
rities of BiH, FBiH and RS

e The linkage between the com-
panies’ registry and court de-
partments.

e By consolidating the companies' regi-
stries and the court offence depart-
ment in a way to facilitate the access
to the companies' registries and the
fine registries, with minor cost and
technical improvements, the proce-
dure would be significantly accelera-
ted and the cost of registering a bu-
siness or data change would be signi-
ficantly reduced. It is also necessary
for the registration courts to introduce
a practice of entering annotations when
companies enter into liquidation pro-
cess.

e Courts in FBiH and RS
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EXPORT

WHITE BOOK

OPEN ISSUES

RECOMMENDATIONS

INSTITUTION

FBiH and RS

e Issuing and recognition of cer-
tificates in countries in the re-
gion and EU.

FBiH and RS

e In this respect, additional efforts
should be made to ensure that at least
the neighbouring countries (Croatia,
Serbia, Montenegro) start mutually
recognizing certificates issued by
competent national institutions.

e Ministry of Foreign Trade
and Economic Relations of
BiH

e Institute for Accreditation
of BiH - BATA

e Automation of the Process of
awarding ECMT licenses.

e The Ministry of Transport and Commu-
nications should amend rules to for-
mulate the complete process of issu-
ing ECMT licenses through the use of
algorithmic software.

e Ministry of Transport and
Communications of BiH

CUSTOMS AND SPECIFIC ISSUES EXPORTERS FACE DURI

NG CLEARANCE

o Too high price for correcting a
CD (very often due to a trivial
technical error).

o0 Reduce the price to a reasonable level
(2,00-5,00 BAM).

o Indirect Taxation Authority
of BiH - ITA

o Individual payment of duty for
each export generates additio-
nal bank charges.

o Allow collective complete monthly de-
claration for those who have the sta-
tus of an approved exporter or at least
collective payment of all duties on a
single payment slip when submitting
documents for the complete declara-
tion.

o Indirect Taxation Authority
of BiH - ITA

o Collecting a copy of 3 EX dec-
larations stamped by compe-
tent authority at a border cro-
ssing and submitting it to the
competent institution is a com-
plicated procedure, especially
for large exporters.

o Placing mailboxes at all border cros-
sings for forwarders to put certified
copies of EX declarations in addressed
envelopes supplied by exporters would
significantly facilitate this important
and complex operation. This practice
has been used in EU countries for a
long time. Liberalization of deadlines
for submitting the documents would
also be very beneficial to exporters.

o Indirect Taxation Authority
of BiH - ITA

o The customs authorities of some
countries, at the entrance, in-
sist on retaining one copy of
the invoice with the stamp of
the BiH customs authorities.
This may result in the inability
to submit customs declarations
for definitive export, which is a

o Since we are not able to influence the
customs regulations of other countries
we suggest that the ITA - regional
centre Banja Luka modifies the "In-
structions on simplified customs pro-
cedures based on the invoice"- refe-
rring to the part containing the num-
ber of approved invoices that are re-

o Indirect Taxation Authority
of BiH - ITA
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OPEN ISSUES

RECOMMENDATIONS

INSTITUTION

customs offense that may re-
sult in withdrawing the appro-
val for simplifying the procedu-
re.

turned to a exporter (three certified
copies instead of two). Our suggestion
is that the customs officer does not
have obligation to inscribe tally num-
ber on third copy, in which he noted
the invoices - the stamp of the cu-
stoms office would be enough.

Collecting invoices in the sim-
plified procedure by invoice re-
presents a complex process,
and by not collecting all the in-
voices, problems arise with the
additional registration which
then calls the approval into
question.

Provide an opportunity and simple
procedure for subsequent endorse-
ment of invoices by the customs office
at the border based on which the
goods enter into a simplified customs
procedure, since there is a hard copy
in the official records and the records
in the electronic tally.

o Indirect Taxation Authority
of BiH - ITA

Insufficient number of ECMT li-
censes for the BiH and the car-
riers.

State action to obtain a larger number
of ECMT licenses, particularly for Au-
stria and Italy. There is an insufficient
number of these licenses in relation to
the demands and it represents a bar-
rier to export.

0 Ministry of Transport and
Communications of BiH

Low speed of commercial rail
and lack of cargo wagons.

It is necessary to repair railroads,
build a new infrastructure and purc-
hase cargo wagons Uacs and Habis.

o0 Ministry of Transport and
Communications of BiH
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PILLARS
6.1. BUSINESS REGISTRATION

INTRODUCTION

During this year, there has been a certain
progress in the work of most registration courts
in BiH, so the registration process of new com-
panies is accelerated and is completed in most
courts within five days if all legal requirements
are met. On the other hand, the procedure for
registering more complex changes (e.g. statu-
tory changes) in existing companies is still very
expensive, complicated, and long.

Decisions made by the competent authori-
ties of the business subjects must also be
processed by the notary, which only lengthens
the process of registration and makes it more
expensive. Members of the Council feel that the
procedure would be significantly accelerated
and simplified if the notary processing of the
founding acts of the company and the changes
to them were to be suspended. On the other
hand, this suspension would not have negative
effects whatsoever, because it is implied that
companies approach legal affairs with enhanced
attention so the legal assumption is that they
are capable of preparing relatively simple
founding acts themselves.

The process of registration itself varies from
court to court in BiH, both in respect to the du-
ration of the procedure, and the essence of the
procedure (e.g. the documentation necessary
for certain changes), which creates legal inse-
curity. Even in the Federation, where the pro-
cedure is defined by the same law, different
courts demand different documentation (as will
be seen in the recommendation bellow, when
registering status changes to limited liability
companies, some courts demand changes in
the founding documents, whereas others de-
mand a change in the company’s statute).

Even though in simpler procedures (e.g.
founding a company and changing the director)
there has been an increase in the judges’
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promptness, in more complex procedures (e.g.
increasing capital in assets and rights, or status
changes), the courts are a lot slower and reach-
ing decisions take months. Although it is clear
that founding companies and changes in their
administration should be a priority in the court’s
work, it is intolerable that it takes months for
decisions on status changes and capital in-
crease to come through after a complete appli-
cation was filed, because these changes are
usually very important for the normal work and
planned development of a company, so such
long procedures block its work and planned
transformation.

In this issue of the White Book we suggest
several concrete ideas that might be imple-
mented relatively quickly and easily, and would
contribute to the acceleration of the registration
process (e.g. enabling registration judges to get
an insight in the registry of fines, to eliminate
the need for providing a certificate proving that
there are no law violation sentences) or open
additional foreign investment opportunities
(abolishing unnecessary restrictions regarding
the share amounts that foreign companies can
have in the capital of BiH companies dealing
with public information). Year after year, the
recommendation to change entity laws on busi-
ness registration is repeated, which would en-
able the registration of pledge of shares in
registries of companies. The existing situation
in which the registers don’t contain this infor-
mation creates a significant legal risk and in
practice, there are already completely unneces-
sary disputes when it comes to purchases of
burdened shares, where the burden was not
documented in the registry. This amendment
would be minimal (if it's even necessary) and
there is no reason to wait for years for its im-
plementation.

It is commendable that, since the last issue
of the White Book, activities for electronic signa-
ture have been initiated in the competent ministry.
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The Register of business subjects would, through
an electronic signature online during a registra-
tion application, facilitate the registration pro-
cess and save time for business subjects, and ma-
ke work easier and less hectic for itself as well.

EXPERIENCES: OPEN ISSUES AND
RECOMMENDATIONS

Removing the ohstacles for foreign investments

in companies dealing with public information

BiH: OPEN ISSUE

The Law on Policies of Foreign Direct Invest-
ments of BiH anticipates investments by foreign
investors into companies dealing with public in-
formation and weapons manufacture to be lim-
ited to 49% of those companies. The restriction
to weapon manufacturers could be interpreted
as making sense, but the one to the media is
obviously the result of an outdated way of
thinking in which information is equal to
weapon, and thus we should prohibit foreign in-
vestors from influencing companies dealing
with public information. The members of the
Council feel that this restriction is discrimina-
tory and unnecessary, especially when bearing
in mind that in this day and age information is
versatile and comes from local as well as for-
eign sources. Besides, this restriction has been
easily circumvented numerous times in practice
through indirect foreign investments into media,
and it is clear there is no rational excuse for it.

BiH: RECOMMENDATION

While preparing the White Book, the Council
had informal consultations with the Ministry of
Foreign Trade and Economic Relations of BiH,
during which attention was drawn to this unnec-
essary restriction. Activities in the field of
amending the Law on Policies of Foreign Direct
Investments are expected, and they should
lead to the annulment of the legal regulations
barring foreign investments into companies
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dealing with public information. The Council will
provide any support necessary in the imple-
mentation of these activities.

Establishment of pledge on shares in limited

liability companies [LLC) and information

transparency about pledges on stock shares

FBiH and RS: OPEN ISSUE

Registration courts are the only ones docu-
menting shares in LLC, and it would be logical
for them to register pledges to those shares as
well. There have been several attempts to reg-
ister such pledges in court, but courts rejected
them because there is no explicit legal regula-
tion enabling that (however, there isn't one pro-
hibiting it either). Rights to pledges are thus
documented in the Pledge Registry, which was
primarily created for movables and claims, and
allows search only by tax number or the pledge
registration number. Thus, the Pledge Registry
system practically does not allow the search for
pledges on shares made by foreign investors in
a BH company (since they don’t have the 13-
digit tax number from BiH necessary for search-
ing the Pledge Registry). This also decreases
the legal security, because potential buyers of
shares cannot, through public records, be in-
formed about possible rights to pledges unlike
e.g. stock buyers, since entity registries for se-
curities successfully perform the task of regis-
tering pledges on stocks. On the other hand,
when it comes to pledges on stocks, third per-
sons cannot get that information (only the
pledge debtor can), which also contradicts the
principle of the pledge transparency.

FBiH and RS: RECOMMENDATION

It is necessary to amend the entity laws on
business registration in a way which would di-
rectly prescribe the registration procedure for
share pledges, led by registration courts. The
amendments should anticipate the obligation of
the pledge debtor whose share is obliged to



register the pledge in the registration court, and
penalties for failing to do so.

It is also necessary for adequate entity reg-
ulations dealing with security registers to antic-
ipate the possibility of access to information
about stock pledges to all third persons, without
any of the currently existing limitations (at this
time, only the pledge debtor can access the in-
formation).

The role of public notaries in the process of sta-

tus changes of companies

FBiH and RS: OPEN ISSUE

The notary laws in both entities prescribe a
mandatory participation of a notary in the deci-
sion-making of companies which will later be a
basis for the registration of nhew companies or
the registration of status changes of existing
companies in the registration court. Considering
the relatively high cost of notary fees paid by
companies, we feel that the procedures of
amending the founding acts should be simpli-
fied through excluding the obligatory notary
processing of companies’ internal acts from the
corresponding notary laws. If the Government
sees some benefits from notary involvement,
an alternative is to anticipate the involvement
of notaries as “preventive judges” who would,
in the procedure of notary processing of the
companies’ decisions, also examine the fulfil-
ment of other criteria by checking documenta-
tion necessary for the amendments in the
competent registration court, all within their ex-
isting charges. This way, the decision processed
by the notary would have more importance and
would testify to the fulfilment of all the criteria
necessary for the mentioned amendments. The
court’s work would be significantly facilitated
and would be reduced only to the registration
of the decision processed by the notary (which
would come with all the other necessary docu-
mentation), and that should also lead to reduc-
ing court fees and registration time, which should
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finally lead to less expenses for the founding of
new companies and registration of status chan-
ges for existing companies.

FBiH and RS: RECOMMENDATION

Amend the notary laws in a way which would
either exclude the obligatory notary processing
of company documents or put notaries in charge
of examining all criteria and the documentation
necessary for the decisions they’re processing
and their registration in the competent registra-
tion court. In the second case, it would be nec-
essary to amend entity business registration
laws in the sense of limiting the function of the
registration court to the registering of decisions
processed by the notary and, according to the
reduced functions and responsibilities of the
registration courts, also amend laws on court
fees in order to reduce court fees paid for reg-
istering the decisions authorized by the notary.

Unclear definition of the cases that may resultin

a suspension of registration procedure”

FBiH: OPEN ISSUE

The FBiH Business Registration Law (Article
55 ph. 2 and 3) provides that if a competent
registration court suspects the existence of a
fact that may decide whether the registration
application is in line with this or other laws, and
if other court of law is competent to determine
such fact, the registration procedure will be
suspended until the other competent court
brings a final decision. There were situations
when this article was interpreted in very broad
terms and the registration procedure was sus-
pended even in cases when the company was
involved in a parallel litigation that was unre-
lated to the status change being registered.
Due to the length of time required to end litiga-
tion proceedings, such groundless suspension
of the registration procedure results in irrepara-
ble losses and creates difficulties in company
everyday operations.
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FBiH: RECOMMENDATION

Since the Law does not specify which facts
are decisive for registration with a court reg-
istry, there should be a more detailed definition
of the facts that may lead to a suspension of
registration procedure.

In RS there are no prescribed cases which
can lead to suspend registration proceedings,
except for withdrawal of the application for
entry into the register by the applicant (Article
62 Law on Business Registration of RS).

Solving the practical issues of
significant importance for improving
business registration

Enabling the registration court to access the

Registry of Fines

FBiH and RS: OPEN ISSUE

One of the steps necessary for founding a
company is providing proof that there are no
debts in the Registry of Fines (to the municipal/
basic court). The request for this certificate
costs 15 KM, and it takes 7 days for it to be is-
sued, which points to a waste of time and
money. Relevant regulations are no obstacle to
a simpler solution to this problem, as suggested
in the recommendation.

FBiH and RS: RECOMMENDATION

In order to respect the Law on Misdeme-
anours which bans persons with unpaid fines
from registering as directors of companies, the
registration court should be able to access the
registry of fines electronically. This way, with
minimal costs and technical advancements,
registration courts could access the database
within minutes and check whether the founder
or director has any unpaid fines, which would
significantly save costs and time in the registra-
tion procedure and data changes important for
legal transactions. Business entities would have
no problem paying the 15 KM fee, so that the
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budget doesn’t lose the income from these cer-
tificates, if that saved them the 7-8 days they
lose at present while getting the certificate,
going to court, waiting in lines, paying fees....

Applying the transparency principle for the

Court Register

This year has seen significant progress in the
field of register data accessibility. A long-pre-
pared website has started working and it was
supposed to collect data about all companies at
all levels of BiH. Unfortunately, the system still
isn’t completely updated and reliable, and beca-
use of political reasons it is clear that it will not be
updated with the complete data any time soon.

FBiH and RS: OPEN ISSUE

According to the principle of public access to
the court register, which is also applied in BiH,
the data from the court register is public and
everyone has the right to examine it, without
proving legal interest. A significant progress has
been made in this field through the electronic
court register of business entities registered in
the territory of FBiH and BD BiH. Searching this
database is free of charge and is done by name
of business entity or ID number of business en-
tity.

However, the electronic registry has not yet
been completely harmonized with the court reg-
istry, so the reliable data on business entities
still has to be obtained from the competent courts.
Also, there is a noticeable absence of business
entities from RS in the electronic registry.

Some courts (e.g. the Municipal Court in
Sarajevo) demand proving legal interest for
viewing hard copy files of cases, which there is
no legal basis for, since these are documents
that should be available to the public.

FBiH and RS: RECOMMENDATION
The improvement of the electronic registry
would aim to help perform the entire data search



on business entities electronically, which would
save time and money one wastes while search-
ing for data in court registries. The website
could be updated with all the important data for
the registration procedure, including documen-
tation necessary for certain procedures, the
court fees, and so on. In the future, it would be
ideal to enable applications on that website,
once the technical requirements for that are
met. It is important for the data in this register
to be updated regularly and harmonized with
the court database, as well as to make the data
of the business entities registered in RS avail-
able in this electronic database.

Additionally, courts need to harmonize their
practices and allow copying of all files from reg-
istration cases with no limitations.

Registering statutory amendments important

for legal transactions

FBiH: OPEN ISSUE

The statute, as an obligatory document of
every company, contains all the data that’s im-
portant for legal transactions and regulates in
detail the work and operations of every com-
pany. All the changes in the company have to
be listed in the statute. However, most registra-
tion courts in FBiH, for registration of statutory
amendments significant for legal transactions,
require amendments of the founding acts, not
the statute.

The problem is that the members/ founders
of a company often predict a necessary majority
for certain decisions in the statute, whereas in
the founding contract they define that amend-
ments to the founding contract can be adopted
exclusively in the same way the contract was
adopted - through unanimous agreement of all
the members. This registration court practice
leads to unnecessary expenses for the business
subjects since they need to have both the
statute and the founding contract processed by
a notary.

WHITE BOOK

FBiH: RECOMMENDATION

To enable business subjects to register chan-
ges significant for legal transactions only in the
statute and to harmonize the practices of the
registration courts.

Activities that cannot be registered hy compa-

nies with foreign capital involvement

FBiH and RS: OPEN ISSUE

During the process of harmonizing activities
or the registration of amendments significant
for legal transactions of companies with foreign
capital involvement, courts often order the re-
moval of certain activities due to the prohibi-
tions in the Law on Policies of Foreign Direct
Investments of BiH or special regulations. In
that process, sometimes the names of the ac-
tivities in those special regulations do not
match their official names according to business
activity classification, so it is at the court dis-
cursion to assess which of the business activi-
ties, according to qualifications, fall under which
restriction that needs certain consent or the
registration will not be possible at all. Since
there is no accurate and final list of activities
that cannot be registered, the registration pro-
cedures are unnecessarily stalled. Also, certain
business activities can only be registered with
approval obtained in advance.

FBiH and RS: RECOMMENDATION

The Ministry of Foreign Trade and Economic
Relations of BiH and the Ministry of Justice of
BiH should make a final list of business activities
which cannot be registered by companies with
foreign capital involvement, as well as a list of
activities which can be registered only with ap-
proval obtained in advance (specifying the type
of approval and the competent authority issuing
it), and deliver those lists to the Notary Cham-
ber of FBiH for further distribution to notaries,
which are competent authorities for making and
processing founding acts of companies.
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Additionally, in order to enable the acquisi-
tion of a controlling share in companies dealing
with public information, in Article 4, Paragraph
a), the words “and public information” need to
be removed. Through this, new doors for for-
eign investors in this sector would open, and
the ones already there would be able to operate
in a simpler way, with full respect and compli-
ance to domestic laws.

Failure to comply with legal timeframes and un-
necessary delays in registration procedure”
FBiH and RS: OPEN ISSUE

Under the law, the procedure of company
registration is an urgent and uniform procedure
applicable to all companies established in Bos-
nia and Herzegovina both by domestic and in-
ternational legal entities or individuals. Accordi-
ngly, the Business Registration Law in the Fed-
eration of Bosnia and Herzegovina and the Busi-
ness Registration Law in the RS stipulate that
competent registration courts are required to
issue a registration decision within five days of
an application being duly filed. Unfortunately,
this statutory timeframe is not honoured in
practice, with registration procedures taking
months in most of the courts.

Besides a number of other factors that affect
the disregard for legal deadlines, unnecessary
delays are possible due to the fact that cases
assigned to one registration judge during his
vacation, sick leave, study tour, training, semi-
nars are not reassigned to another judge, which
leads to unnecessary delays in the registration
process, even in some urgent cases, such as
the establishment of companies. Also, in prac-
tice, judges often have different views and
reach different conclusions, which leads to in-
security and uncertainty in each procedure.

Although the Business Registration Law is clear
and specifies the documents required to regis-
ter a company, it is often the case that additio-
nal documents not required by law, are reques-
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ted by courts. There are also frequent cases that
a judge will make several requests for different
alterations in a single case, in spite of the fact
that all the shortcomings could have been noted
in just one conclusion. This artificially extends
the legal deadlines to complete the registration
procedure, which starts at the moment all the
relevant documents have been submitted.

FBiH and RS: RECOMMENDATION

Courts’ operation needs to be organized in a
way that would provide continuous registration
services. In case of judge’s absence of more than
a few days, registration cases need to be reas-
signed to other judges in order to honour legal
deadlines. Laws on business registration need to
be consistently applied and only the documents
required under the law should be requested. If a
party has failed to provide full documentation
with its application the first time, a judge should
issue a single conclusion listing all the shortcom-
ings in the submitted documentation. This would
avoid unnecessary delays in the procedure.

Consultation appointments with registration

judges

FBiH and RS: OPEN ISSUE

All registration courts should have an every-
day consultation appointments which are very
valuable to entrepreneurs in cases where the
decisions or conclusions of the court regarding
amendments or corrections to the filed applica-
tions or the documentation are not entirely
clear to them, or when the general attitude of
the registration court on issues not clearly de-
fined by the law, or those without significant
court practice, need to be examined.

FBiH and RS: RECOMMENDATION

Since regular consultation hours are a com-
mon practice in most courts, it is necessary to
implement the same practice in all registration
courts in BiH.
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OPEN ISSUE

RECOMMENDATION

INSTITUTION

e Removing the obstacles for fo-
reign investments in companies
dealing with public information.

e It is necessary to amend the Law on

Policies of Foreign Direct Investments
of BiH, in a way to eliminate the pro-
visions which restrict foreign invest-
ment in companies engaged in public
information.

e Ministry of Foreign Trade
and Economic Relations of
BiH

Establishment of pledge on sha-
res in limited liability compa-
nies (LLC) and information tra-
nsparency about pledges on
stock shares.

It is necessary to amend the entity
laws on business registration in a way
which would directly prescribe the re-
gistration procedure for share pled-
ges, led by registration courts. It is
also necessary for adequate entity re-
gulations dealing with security regi-
sters to anticipate the possibility of
access to information about stock ple-
dges to all third persons.

e Ministry of Justice of FBiH
and RS

e The role of public notaries in
the process of status changes
of companies.

Amend the notary laws in a way which
would either exclude the obligatory
notary processing of company’s acts
or put notaries in charge of examining
all criteria and the documentation ne-
cessary for the decisions they're pro-
cessing and their registration in the
competent registration court.

e Ministry of Justice of FBiH
and RS

e Registry courts

e Competent cantonal aut-
horities

Unclear definition of the cases
that may result in a suspension
of registration procedure.

It is necessary to more specifically de-
fine the Law on Business Registration
of FBiH and facts that may lead to the
termination of the registration process.

e Ministry of Justice of FBiH

SOLVING THE PRACTICAL ISSUES OF SIGNIFICANT IMPORTANCE FOR IMPROVING BUSINESS

REGISTRATION

e Enabling the registration court
to access the Registry of Fines.

e The registration court should be able

to access the Registry of Fines electro-
nically.

e Ministry of Justice of FBiH
and RS
e Competent registry courts

e Applying the transparency prin-
ciple for the Court Register.

Acquiring data about business regi-
stration should be performed electro-
nically by improvement in aligning
electronic and court register. It is ne-
cessary to ensure the availability of
data of business enterprises registe-
red in RS and allow everyone to ac-
cess and copy the files from the
registration cases without restrictions.

e Competent registry courts
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OPEN ISSUE

RECOMMENDATION

INSTITUTION

e Registering statutory amend-
ments important for legal tran-
sactions.

¢ To enable business subjects to register

changes significant for legal transac-
tions only in the statute and to harmo-
nize the practices of the registration
courts.

e Competent registry courts

e Activities that cannot be regi-
stered by companies with fo-
reign capital involvement.

It is necessary to make a final list of
business activities which cannot be re-
gistered by companies with foreign
capital involvement, as well as a list of
business activities which can be regi-
stered only with approval obtained in
advance (specifying the type of appro-
val and the competent authority is-
suing it).

e Ministry of Foreign Trade
and Economic Relations of
BiH

e Failure to comply with legal ti-
meframes and unnecessary de-
lays in registration procedure.

Courts’ operation needs to be organi-
zed in a way that would provide conti-
nuous registration services. In case of
judge’s absence of more than a few
days, registration cases need to be
reassigned to other judges in order to
honour legal deadlines. Laws on busi-
ness registration need to be consi-
stently applied and only the docu-
ments required under the law should
be requested.

e Competent registry courts

¢ Consultation appointments with
registration judges.

Since regular consultation hours are a
common practice in most courts, it is
necessary to implement the same pra-
ctice in all registration courts in BiH.

e Competent registry courts
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6.2. TRKES

INTRODUCTION

The inconsistency and complexity of the tax-
ation system are still the main problems that
the foreign investors face during investing cap-
ital in BiH. The investors who are doing busi-
ness in all parts of BiH have special insight into
the inconsistency of taxation regulations on dif-
ferent levels. In the ranking by ease of paying
taxes, BiH ranked 128 out of 185 countries.

WHITE BOOK

These amendments state that a non-resi-
dent who wants to be exempt from tax or wants
tax cuts, instead of the earlier complicated pro-
cedure, now only has to provide confirmation
from the taxation authority from the country
he/she is a resident of that he/she is the bene-
ficial owner of the income, when such a confir-
mation is required by the Agreement.

During 2012 amendments to Profit Tax Law
of Republic of Srpska were adopted, prescribing
that the taxpayer who, in the territory of Re-

Chart 3. How Bosnia and Herzegovina and comparator economies rank on the ease of paying taxes
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Unfortunately, since last year, there hasn’t
been much improvement in the area of taxes.

There has been improvement in the Republic
of Srpska concerning the interstate Double Tax-
ation Avoidance Agreements, through changing
the Rulebook on the Implementation of the
Profit Tax Law in a way that simplifies the pro-
cedure of proving the right to be exempt from
paying the tax, or the application of reduced tax
rates.

Ministry of Finance and Treasury of BiH ma-
de available information on the signed agree-
ments through the official website of the Mi-
nistry, but still all the integrated texts of the
agreements are not available.

public of Srpska, invests in equipment, facili-
ties, and real estate for performing his own
registered production activities, has the right to
tax cuts in the amount of the realized invest-
ment, and the taxpayer who hires at least 30
new workers for an indefinite period in one cal-
endar year has the right to a tax cut in the
amount of the paid personal income tax and so-
cial security contributions for those workers.
These amendments represent an improve-
ment, and harmonization of tax laws for legal
entities in BiH. Partly it solves the problem of
amortization for newly acquired buildings.
Solving the inefficient forced collections
through bank accounts in Republic of Srpska
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began by adopting a completely new Law on
the Internal Payment Operations (hereinafter:
Law on IPO) by the National Assembly of RS at
a session which was held on May 17, 2012 (Of-
ficial gazette of the Republic of Srpska, no.
52/12). This law prescribes that all orders for
forced collections must be made out to the
main bank account of the business entity and
submitted to the authorized organization which
manages main account for execution. In case
of lack of funds in the main account, this au-
thorized organization (which manages the main
account) sends request to other authorized or-
ganizations to freeze all the debtor’s accounts
in KM and foreign currencies until the debt is
settled at the main account. When the debt is
entirely settled, all the debtor’s accounts are
unfrozen.

In order to execute an order for forced col-
lection, when accounts are frozen, the business
entity is prohibited from all other payments, in-
cluding accrual payments (cession, assignment
and others) and cash payments, as well as
opening new accounts by authorized organiza-
tions. Data about existing accounts, account
types, and the main account, as well as data
about the business entity’s frozen and unfrozen
accounts is kept and updated in the Single Reg-
istry of business entities” accounts.

This solution for forced collections, included
in the new Law on IPO of RS, is established
within the existing payment operations system
and is placed in business banks which already
deal with these tasks, and thus does not require
the formation of a new institution which would
be in charge of forced collections.

Bearing in mind that BiH is a unique eco-
nomic area and the need for unobstructed pay-
ment operations by business entities in both
entities, the Federation of BiH adopted the
same legal solutions and drafted a completely
new Federal Law on IPO, which was referred
into parliamentary procedure. The goal is to en-
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able unobstructed functioning of payment op-
erations and a more efficient forced collection
system in both entities.

When mentioning improvements, we want
to point out that the Foreign Investors Council
has become a direct participant in the changes
of the tax and fiscal policies of FBiH, due to hav-
ing been invited as a member of a working
group in the Federal Ministry of Finance, which
is in charge of changing the tax regulations im-
portant for entrepreneurs.

For a year now, the members of the FIC
have been working on the improvement of the
tax policy in FBiH and are directly contributing
to the amendments of the following regula-
tions:

e the Profit Tax Law

e the Personal Income Tax Law

e the Law on Social Security Contributions,

and many other regulations such as para
fiscal levies, taxes regulations etc.

In order to facilitate business for companies
who operate in all parts of BiH, it is necessary
to harmonize tax regulations on the state level,
and to reduce the number of administrative
procedures for tax payment.

Besides taxes, foreign investors’ business in
BiH is additionally complicated and burdened by
the numerous different cantonal and municipal
fees. Namely, there are numerous individual
fees to be paid on a municipal and cantonal
level, and the regulations on the payment of
those fees are different in some municipalities
and cantons; all of this causes problems and big
expenses for foreign investors who are doing
business in all parts of BiH.

This fees regulations need to be harmonized
and the number and amount of fees need to be
revised and reduced.

Now we will look at specific tax problems
facing members of the FIC, as well as recom-
mendations.



EXPERIENCES: OPEN ISSUES AND
RECOMMENDATIONS

Application of Interstate Douhle Taxation Avoid-

ance Agreements in Bi*

FBiH: OPEN ISSUE

The Profit Tax Law in the Federation of BiH
provides for application of interstate agree-
ments on avoidance of double taxation which
have priority over the provisions of that Law.
However, according to instructions of the FBiH
Tax Administration, in order to exercise a tax
relief provided for under an Interstate Double
Taxation Avoidance Agreement, taxpayers are
required to seek approval of the Ministry of Fi-
nance and Treasury of BiH for every business
situation in which a certain tax relief may apply.
This has resulted in a large number of requests
being sent to the Ministry of Finance and Treas-
ury of BiH seeking approval for the application
of these agreements and the long taxpayer
waiting lists to be issued such approval.

FBiH: RECOMMENDATION

The Ministry of Finance and Treasury of BiH
needs to publish all applicable Interstate Double
Taxation Avoidance Agreements, also agree-
ments with other countries signed but not yet
ratified as well as agreements that are in the
process of closing. All the bilateral agreements
should be stored in a single register/central
database and should be publicly available to all
taxpayers.

Discontinue the application of the FBiH Tax
Administration Instruction according to which
the BiH Ministry of Finance and Treasury is
obliged to provide an official interpretation for
implementation of the provisions of the Double
Taxation Avoidance Agreement, since the men-
tioned instruction is illegal.

Unclear legal definition of “profit” and “ser-
vices” periormed in the territory of the Federa-

WHITE BOOK

tion, as hasis on which the withholding tax is

calculated

FBiH: OPEN ISSUE

Article 41, Paragraph 1 of the Law on Profit
Tax of FBiH states that the: “Withholding tax
represents a tax that is calculated on income
that non-resident generates in the Federation”.

In paragraph 3 of the same article it is sta-
ted that the withholding tax base is calculated
on the gross amount paid by the resident of the
Federation to non-resident based on:

e dividends, interest, royalties and other in-
tellectual property rights,
compensations for market research, tax

advice, auditors’ services,

entertainment and sports events,

insurance premiums, risk insurance or re-
insurance in the Federation,
telecommunications services between the

Federation and abroad as well as all other
services made in the Federation.

In the Tax Administration check-ups, there
is a tendency to calculate the withholding tax
on all corporate income payments by resident
legal entities to non-residents, regardless of
whether they were performed in the Federation
or abroad.

FBiH: RECOMMENDATION

Harmonize Paragraph 1 and Paragraph 3 of
Article 41 of the Profit Tax Law of FBiH, in a way
that clearly defines the subject of withholding
tax when other services are in question, i.e. what
the term “service in the Federation” means.

Complicated POD form submission procedure

for income payments to non-resident

companies

FBiH: OPEN ISSUE

According to Article 41, Paragraph 2 of the
Profit Tax Law of FBiH, withholding tax is calcu-
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lated and paid on income that a non-resident
generates in the Federation, and the payer is
obliged to file the report to the Tax Administra-
tion within 10 days upon the day of the pay-
ment on calculated and paid withholding tax.
In case of application of the Interstate Dou-
ble Taxation Avoidance Agreement which pro-
vides tax exemption or tax cuts, the taxpayer
needs to provide proof/confirmation that the
legal entity getting paid is resident of a country
with which BiH has signed a Double Taxation
Avoidance Agreement and a statement by the
non-resident — recipient of income. Such a legal
regulation leads to unnecessary accumulation
of tax returns and additional documentation
filed to the Tax Administration, which addition-
ally increases the number of administrative pro-
cedures and further burden taxpayers.

FBiH: RECOMMENDATION

Pursuant to Paragraph 2 of Article 41 it is
necessary to keep the obligation of calculating
and paying the withholding tax in a moment of
payment, and prescribe submitting the POD
forms in a Annual report of complete payments
to non-residents based on services, calculated
and paid withholding tax, with the obligation of
providing residency confirmation and the in-
come recipient’s statement, in case of the ap-
plication of Interstate Double Taxation Avoida-
nce Agreements.

PERSONAL INCOME TAX LAW

Unclear Law Provisions on Personal Income Tax

and Social Security Contributions”

FBiH and RS: OPEN ISSUE

The major issues in the implementation of
the FBiH and RS Contributions laws are in cases
where the employer headquartered in one en-
tity employs an individual with residence in the
other entity.

The Law on Social Security Contributions of
RS stipulates that the payer of contributions is
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an individual- RS resident who is employed by
a legal or natural person who is an RS resident,
or by a legal or natural person headquartered
in the other entity, Brcko District or country. If
payment of personal income leads to the obli-
gation to pay contributions, the contributions
are reported and paid according to the place
where the personal income was earned, which
leads to issues in exercising certain rights that
payers of social security contributions are enti-
tled to.

This is particularly pronounced among per-
sons whose place of work is in one entity and
whose residence is in the other entity. The per-
sonal income tax is paid according to the place
of residence in case of a resident taxpayer, or
according to the place where the personal in-
come was earned in case of a non-resident tax-
payer.

Federation regulations define that payers of
contributions include an individual who is a non-
resident in FBiH and employed in the territory
of FBiH by a legal entity or an individual who is
a FBiH resident. If contributions are calculated
according to FBiH regulations, employees resid-
ing in the RS are unable to exercise their right
to health insurance and unemployment insur-
ance. If the calculation and payment of social
security contributions is done partially accord-
ing to FBiH regulations and partially according
to RS regulations, this effectively violates FBiH
regulations.

The Federal Ministry of Finance has issued
an Interpretation according to which an em-
ployer with headquarter in FBiH should pay con-
tributions for its employees residing in the RS
in the following way:

e Contributions for pension and disability in-
surance need to be paid to the FBiH Pen-
sion and Disability Insurance Fund;

e Contributions for health insurance need to
be paid as follows: 9% to the FBiH Solidar-



ity Fund, and 91% to the RS Health Insur-
ance Fund;

e Contributions for unemployment insurance
need to be paid as follows: 30% to the
FBiH Employment Institute and 70% to
the RS Employment Institute.

However, this method of paying social secu-
rity contributions is not in line with the Law on
Social Security Contributions of RS, and em-
ployees residing in this entity cannot exercise
their insurance - related rights. The Republic of
Srpska Employment Institute has sent an offi-
cial letter to the FBiH Employment Institute
stating that the Institute would not acknowl-
edge the right to the payment of unemploy-
ment allowance to persons who were employed
with employers in the Federation of BiH and
were residing in the Republic of Srpska, in spite
of the fact that the employer had paid the con-
tribution for unemployment insurance to the ac-
count of the RS Employment Institute. The RS
Institute will acknowledge the right to the un-
employment allowance only in cases where the
employer has paid all the contributions (such as
the case of employed officials in BiH common
institutions)

FBiH and RS: RECOMMENDATION

The social security contribution system needs
to be defined in such a way that it primarily en-
sures that employees are able to exercise their
insurance-related rights, which can be achieved
by directing the contributions according to the
employee’s place of residence. FBiH, RS and BD
laws on Social Security Contributions need to
precisely define the obligation to pay social se-
curity contributions for individuals residing in
FBiH, RS and the BD and earning their income
in one of the other two administrative units, as
well as the place and mode of exercising their
social rights (health care, retirement benefits,
child allowance, unemployment allowance).

WHITE BOOK

Complicated procedures for filing tax returns for
personal income tax and social security contri-
butions in RS

RS: OPEN ISSUE

Paying personal income tax is done in the
tax payer's municipality, through the unique
bank account for public incomes, with the same
labelling of the payment, the same period of
time the payment is for — the only difference is
the municipality code.

According to the amendments to the Law on
Social Security Contributions of RS, which en-
tered into force on February 1, 2011, contribu-
tions for the previous month need to be regis-
tered by the end of the current month, and that
the payment for contributions needs to be made
at the same time as the personal income. In
case that the personal income hasn't been paid,
the employer has to pay the contributions, at the
latest, two months after the end of the month
for which contributions are being calculated.

The tax return form for social security con-
tributions, Form 1002, has to be filed, at the
latest, by the end of the month, for the previous
month, and the payer has to indicate whether
the personal income was paid or not.

This way of payment and filing tax returns
burdens tax payers with keeping extensive par-
allel records, leads to additional costs, slows
down efficiency and makes room for mistakes,
on both sides (for tax payers and banks).

RS: RECOMMENDATION

It is necessary to simplify the procedure of
filing tax returns in RS. There is one form for
the personal income tax, and another one for
social security contributions (Form 1002). The
difference between these two forms is that for
contributions tax payer does not enter data
about tax cuts based on the tax card, and for
personal income tax, taxpayer does not enter
data about individual contributions - everything
else is identical in both forms.
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The complicated procedure of paying taxes and

social security contributions and an unjustifi-

ably large number of payment orders®

FBiH: OPEN ISSUE

The procedure of paying public revenues
which an employer, i.e. a natural person, has to
pay when paying salaries is very complex.
There are many kinds of public revenues on dif-
ferent government levels. Employers have to
pay mandatory social security contributions, in-
come taxes, and fees for their employees onto
different bank accounts, depending on the type
of income, the employer’s seat, or the emplo-
yee’s place of residence. This payment method
is time-consuming and costs very much.

FBiH: RECOMMENDATION

Implement a simpler way of transferring
revenues paid by the employer together with
the pay checks, in a way that would reduce the
number of payment orders without in any way
violating constitutional and legal provisions
which determine the affiliation of public rev-
enues and the criteria of their distribution. This
activity is compatible with the Government of
FBiH commitment to generating a more favou-
rable climate for local and foreign investments.
The Federal Ministry of Finance in cooperation
with USAID has designed a project for simplify-
ing the payment of public revenues with the
goal of continuing the activities conducted dur-
ing the previous USAID programs. Considering
the fastest way of implementation, without
amending laws, the deficiencies and risks of
other options, as well as the time the USAID
took to provide technical assistance to the Fed-
eral Ministry of Finance, the best solution would
be to reduce the average number of payment
orders from ten to five. This option is the initial,
transitional phase, and in the end there would
be only one payment order left for all kinds of

payments. The cantonal treasuries will divide
the funds between cantons and municipalities.
This way, the employers’ overall bank provision
costs and the time necessary to fill out all the
payment orders will be reduced by 44%, and
the number of payment orders will be reduced
by half (from ten to five, on average). The rank-
ing of BiH in the World Bank study “Doing Busi-
ness” will be also significantly improved.

The Federal Ministry of Finance needs to
amend bylaws which will create a legal frame-
work for the accomplishment of these goals as
well as continue to work on improving prompt-
ness and accuracy of the database which will be
a platform for software. USAID designed and
developed the software for the distribution of
revenues from collective accounts to the ac-
counts of end users, which would be imple-
mented when database reaches sufficient level
of promptness and accuracy.

Unclear taxation procedures for foreign citizens

who have resident status in Bil

FBiH, RS and BD: OPEN ISSUE

In FBiH, RS, and DB, the legal regulations are
unclear for the taxation of foreign citizens who
have resident status based on their work en-
gagement with an employer in BiH, and who re-
tain @ mandatory social security in their home
country. Due to different social security systems
in the employee’s home country, it is not clear if
and which of the social security contributions
paid by the employee in the home country can
be recognized as base for tax cuts in FBiH or RS.
According to the Personal Income Tax laws of
FBiH, RS, and DB, foreigners who have resident
status pay taxes on the total earned income,
meaning the income from the local employer and
the income from the mother company. In that
respect, they need to have the right to tax cuts
like other tax payers residing in FBiH, RS, or DB.

6 This recommendation comes from USAID TAF project, which is currently being partly implemented. Members of the FIC
are also consistent with this issue being published in 2012/13 edition of the White Book.
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FBiH, RS, AND BD: RECOMMENDATION

Harmonize and formulate more detailed reg-
ulations on the taxation of foreign citizens, who
retain a mandatory social security in their home
country and have resident status in BiH.

VALUE ADDED TAX

VAT refund to persons who do not have a regis-

tered business in Bil

FBiH and RS: OPEN ISSUE

Article 53 of the VAT Law of BiH provides an
option for a refund of the input tax calculated
on sale of goods and provision of services by
BiH taxpayer or tax calculated on goods im-
ported into BiH for foreign legal entities that do
not have a registered business in BiH. Article 93
of the Rulebook on the Application of the VAT
Law further provides that foreign legal entities
who do not have a registered business in BiH
(freight companies, participants on trade fairs,
airliners etc.), and who buy goods or receive
services from taxpayers in BiH, related to busi-
ness transaction abroad, are entitled to VAT re-
funding to be exercised by submitting a request
to the BiH Indirect Taxation Authority (here-
inafter: BiH ITA).

As this Rulebook only covers freight compa-
nies, participants on trade fairs, airliners or sim-
ilar, there have been cases that the BIH ITA
refused VAT refund requests submitted by for-
eign legal entities on the grounds that such
legal entities were not specifically listed in the
Rulebook. This gives precedence to the Rule-
book, as an implementing piece of legislation,
over the VAT Law, which carries greater legal
force. By doing so, the Indirect Taxation Author-
ity does not consider what these “similar” legal
entities are, to which this Rulebook applies to.
Furthermore, there is no publicly available list
of countries or procedure according to which
domestic legal entities, VAT payers, may re-
ceive VAT refunds.

WHITE BOOK

FBiH and RS: RECOMMENDATION

The Indirect Taxation Authority should act in
accordance with the VAT Law and approve VAT
refund to all entities that do not have a regis-
tered business in BiH and that meet require-
ments defined under the Law. All possible
restrictions regarding VAT refunds to foreign
legal entities should be defined under the VAT
Law and only further developed and clarified
under the Rulebook on the Application of the
VAT Law. The BiH ITA should also clearly iden-
tify “similar” foreign legal entities that are enti-
tled to a VAT refund in Bosnia and Herzegovina.
The clarification should be in line with EU direc-
tives on indirect taxation and with the method
of VAT refunding used in EU countries that
apply these directives. Publish a list of countries
from which VAT refund is possible for domestic
legal entities — VAT payers.

Issuance of opinions by Indirect Taxation Au-

thority (BiH ITR)

FBiH and RS: OPEN ISSUE

Article 50 of the Law on Indirect Taxation
Procedure and Article 4 of the Instruction on
Requirements and Procedure for Issuance of
Opinions define a timeframe for submitting an
application for issuance of an opinion. According
to this timeframe, such application cannot be
filed once a particular action has already been
taken, or when the VAT return has already been
filed in relation to a particular action. This de-
prives the taxpayers to obtain needed opinion
from BiH ITA regarding resolution of certain
dilemmas at the moment they occur, since cer-
tain actions have already been taken. ITA opin-
ions and attitudes are not published on the BiH
ITA website, which makes implementation of
the law more difficult; in addition, opinions is-
sued by different ITA departments (sectors) fre-
quently are dissimilar, causing dilemmas and
misleading taxpayers.
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FBiH and RS: RECOMMENDATION

Article 50 of the Law on Indirect Taxation
Procedure and Article 4 of the Instruction on
Requirements and Procedure for Issuance of
Opinions should be amended in such a way that
an opinion may be sought in all cases up to the
moment when an inspection control procedure
begins, whether complete or partial. Issued
opinions, including a summary of the questions,
should be published on the ITA website, pro-
vided that the ITA does not have to identify the
taxpayer who received the opinion. This would
help achieve one of the functions of the ITA,
which is that its work should be transparent,
and it would also result in better informed tax-
payers and more consistent application of tax
laws.

PROFIT TAK LAW

The Law does not clearly define the meaning of

unrealized gains/losses, income/expenses

which are not included in the tax hase”

RS: OPEN ISSUE

The Profit Tax Law of RS refers to an ac-
counting method in determining taxable income
and expenses, which is in accordance with ac-
counting regulations. However, Article 6 of the
Law defines that for the purposes of determin-
ing the tax base, all incomes from any sources
are to be included except for incomes defined
under Article 7, and no difference was made be-
tween realized and unrealized income.

It is only income/expenses arising from ac-
counting for foreign exchange gains and losses
(as one type of unrealized income/expense)
that are exempt from inclusion in taxable in-
come or expenses (Article 14 of the Law), citing
“actually received income or paid costs of ex-
change rate expenses”. The issue here is the in-
consistency between Article 14 and Article 6 of
the Law. Other unrealized income/expenses or
gains/losses are not clearly defined under the
Law, albeit they are clarified through the Rule-
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book on the Implementation of the RS Profit Tax
Law.

RS: RECOMMENDATION

Harmonize provisions of the Law (Article 6
with Article 14) and amend the Law by specify-
ing all unrealized income/expenses or gains/
losses that are not included in the tax base.

Different taxation practices for business units

with seats in the other entity and BD"

FBiH: OPEN ISSUE

Pursuant to Article 35 of the Law on Profit
Tax of FBiH, the taxpayer - resident is able to
reduce calculated and paid profit tax when his
non-resident business unit paid profit tax out-
side the Federation, but within Bosnia and
Herzegovina, included in the gain of taxpayer.

The different treatment of certain expenses
(bank reserves, suspicious and disputable
debts, and so on) according to the Law on Profit
Tax of FBiH, RS, and DB, as well as the different
definitions of the taxpayer lead to a situation
where one pays a higher tax in RS and DB for
the same amount of profit generated, which is
in the end deduced from the tax obligation of a
company whose seat is in the Federation.

The Profit Tax Law of RS and DB, Articles 48
and 37, authorizes the Ministers of Finance of
RS and BD that can in consultation with the fed-
eral Minister of Finance approve submission of
a single tax return, to the competent tax au-
thority according to the taxpayer principal place
of business and that the payment of profit taxes
to the other entity or BD is done in accordance
with the gross income that the taxpayer gener-
ates in business units.

FBiH: RECOMMENDATION

Harmonize regulations concerning the taxa-
tion of business units. Suggest a new article for
the Law on Profit Tax of FBiH, which would, like
in the laws of RS and DB, provide a basis for



possible agreements between the ministries on
the possibility of filing a single tax return in ac-
cordance with the main place of business of a
legal entity and paying profit tax to other entity
or DB, in accordance with the gross income that
taxpayer generates in business units.

RS: OPEN ISSUE

According to Article 34 of the Profit Tax Law
of FBiH, a taxpayer — business units of a non-
resident, whose principal place of business is
outside of the Federation, but within Bosnia and
Herzegovina, shall be exempt from profit tax
payment for profits realized in the Federation,
but must file tax return.

According to the Profit Tax Law of BD, the
profit generated in BD is taxed at a rate of 10%.
According to the provisions of the Profit Tax Law
and the Rulebook on the Application of the
Profit Tax Law in FBiH, legal entities in the ter-
ritories of RS and BD which have multiple busi-
ness establishments registered in FBiH (store,
office, etc.), must make a tax return and a tax
balance for each of those locations and file them
with the competent tax authority, which compli-
cates the business operations of taxpayers.

This regulations needs to be harmonized
with RS. In cases where a legal entity from the
FBiH and BD operates in multiple locations in
the territory of RS, it only has to file one tax re-
turn according to the place of business which is
designated as a principal place of business in RS.

RS: RECOMMENDATION

In the Profit Tax Law of RS, abolish the tax-
ation of business units whose legal entity’s seat
is in the other entity or BD, or ensure the appli-
cation of Article 48 of the Profit Tax Law, i.e. the
filing of a single tax return in accordance with
the principal place of business of a taxpayer and
that profit taxes are paid in accordance with the
gross income that the taxpayer generates in the
other entity or BD.

WHITE BOOK

The entities regulate tax deductible expenses
differently based on general and special provi-
sions for potential loan losses in hanks

FBiH and RS: OPEN ISSUE

Entities' laws on Profit Tax regulate differ-

ently the taxation of general and specific provi-
sions for potential loan losses of the banks.
Also, the bases of taxation are different as well
as the amounts of tax burden, as evidenced by
the following:

e general provisions are recognized in the
Federation with the tax balance up to 20%
(accounting) profit as reported in the in-
come statement, while these provisions in
RS are also recognized by 20% but with
(different) tax base which implies a differ-
ence between harmonized income and ex-
penditures;

e special provisions are fully recognized in
the Federation in the tax balance as a tax
deductible expense, while in the RS (as with
the general provisions) only up to 20% of
the (different) tax base is recognized, which
is the difference between harmonized in-
come and expenditures.

Different entity regulation of tax deductible
expenses on the basis of general and specific
provisions for potential loan losses at banks is
reflected in the different assessment of the tax
liability in the entity tax forms. This reflects
negatively on financial business of banking
groups that operate in the whole territory of
Bosnia and Herzegovina as in a single economic
space. All BiH banks mainly operate in both en-
tities therefore we believe that the described
differences should be eliminated by harmoniz-
ing the entities' profit tax laws in a way to uni-
formly treat deductible for tax purposes on the
basis of both provisions.

This problem affects the whole irrational and
unreasonably "spill over" of profit tax from one
entity to another, due to the fact that the pro-
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visions with banks are the largest balance sheet
item that is subject to tax treatment. This oc-
curs when applying the provisions of the law
which prescribes the elimination of double tax-
ation of profits earned in other BiH entity (or
BD) through the use of so-called tax credit.

FBiH and RS: RECOMMENDATION

Harmonization of entity and DB regulations
on the taxation of general and special provi-
sions for potential loan losses in banks.

The unclear definition of export as a hasis for

profit tax payment exemption

FBiH: OPEN ISSUE

According to Article 31 of the Profit Tax Law
of FBiH, a taxpayer who realizes exports ex-
ceeding 30% of total income, within the tax
year shall be exempt from profit tax for that
year. Article 25 of the Rulebook on the Applica-
tion of the Profit Tax Law states that: “For ex-
port-based profit tax exemption, the taxpayer
has to submit, together with the tax balance
sheet, a copy of the Statistical annex of the an-
nual accounting report, as proof of the achieved
census”.

The Statistical annex of the annual account-
ing report separates the entire profit onto profit
generated in the local market and profit gener-
ated abroad.

In the opinion of the Ministry of Finance and
the Tax Administration of FBiH, profits gener-
ated based on service export are interpreted
differently, and they contest the right to use
those tax breaks for companies that generate
profit based on providing services for foreign
companies, mother companies or other related
legal entities, even though the profits were di-
rectly generated abroad.

FBIH: RECOMMENDATION

To define export as a basis for tax exemption
in a legally precise manner, whether it also ap-
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plies to profits generated based on services, and
the Rulebook needs to specify what the neces-
sary proof for achieved census is, e.g. the total
export value according to customs declarations.

Transfer prices

FBiH: OPEN ISSUE

Pursuant to Article 45 of the Profit Tax Law
of FBiH, which regulates transfer prices, it is
stated that a related legal entities with the tax-
payer shall be considered the physical person
or legal entity whose relationship with the tax-
payer creates the possibility of control or signif-
icant influence on business decisions. Then si-
gnificant influence is described as large volume
of sales and purchases, technological depen-
dence or in other manner obtained managing
control.

Based on this definition, one can conclude
that all legal entities, regardless of their pri-
mary place of business are considered to be re-
lated, which entails the analysis of the com-
patibility of transfer prices and potential double
taxation within the territory of FBiH, which is
not the goal of transfer prices regulation, which
were introduced in the world to prevent unwar-
ranted outflow of tax money outside of a coun-
try’s territory.

Such defining of relatedness leaves a lot of
room for subjective inference, both to taxpay-
ers who might avoid reporting transactions with
related legal entities, and to the Tax Administra-
tion, which is supposed to determine whether
there really was dependence.

The economic essence of transactions be-
tween related legal entities operating in the ter-
ritory of the Federation is showing profits of one
related legal entities with the same amount of
expenses of the other related legal entities. In
a situation where both legal entities operate
positively and do not have profit tax cuts on one
of the bases, the effect of the transaction be-
tween related legal entities is neutral.



FBiH: RECOMMENDATION

Legally clearly define the criteria by which
legal entities are considered as related legal en-
tities (take the definition from OECD guide-
lines). Legally regulate that the transfer prices
between related legal entities should not be de-
termined if both operate in the Federation and
both generate profit.

FBiH: OPEN ISSUE

Article 47 of the Profit Tax Law of FBiH, which
is related to methods of determining transfer
prices, defines that when applying the principle
‘out of reach’ comparative market prices shall
be used, and when not possible, the method of
costing enlarged for the usual profits shall be
implemented.

These two methods are not enough to de-
termine the proper range of transfer prices. The
Profit Tax Law in FBiH does not define the doc-
umentation necessary and sufficient to prove
whether the prices in the transactions with the
related legal entities are in accordance to the
“out of reach” principle.

FBiH: RECOMMENDATION

The law needs to enable the application of
all the methods defined by the OECD model and
define which documentation is necessary for
proving the company’s transfer prices.

THE LAW ON EXCISE DUTIES

Paying excises in advance [Article 23 of the Law]

BiH: OPEN ISSUE

According to the Law on Excise Duties, Arti-
cle 23, for tobacco products the taxpayer must
pay the excise when taking the excise stamps.
Paying excise in advance hinders the business
of tobacco companies in BiH and negatively af-
fects their liquidity. The situation is going to
grow even more complex through raising the
excise duties in the following years, as BiH har-
monizes its taxes with the EU recommenda-
tions. When taking the excise stamps, tobacco

WHITE BOOK

companies need to pay the full excise price, and
by doing that they freeze their working capital
and have to wait for the refund of the invested
money for up to two months after they pay the
excise to the state. This policy of collecting ex-
cise in advance has not contributed to market
improvement, and is disadvantageous to toba-
cco companies. Producers of other excise goods
do not have to pay in advance, but just before
consumption. There is no clear or stated reason
for the special treatment of tobacco products.

Excise is, in its essence, a consumption tax
and, in that sense, cannot be charged prior to
the sale/consumption.

BiH: RECOMMENDATION

ITA should initiate procedures for making
amendments to the Law on Excise Duties, ac-
cording to which excise on tobacco products will
be paid through delayed payment with a dead-
line. With an approximate average of two months
from the moment the excise stamps are taken
to the moment of circulation of the tobacco
products, we suggest that the deadline for pay-
ing excise duties for tobacco products be a pe-
riod of 60 days after the day the excise stamps
were taken.

Amending Article 23 of the Law on Excise
Duties would not endanger the budget in any
way, and the collection of excises would be
guaranteed by a mechanism of bank warranties
suggested by the companies to the Indirect
Taxation Authority.

The proposed amendments would contribute
to a more effective operating of tobacco com-
panies in BiH which, as big taxpayers, signifi-
cantly contribute to the long-term stability of
the state budget.

Retroactive excise payment, on January 1st - (Ar-

ticle 45 of the Law])

BiH: OPEN ISSUE

The Law on Excise Duties clearly defines (Ar-
ticle 4) that the “subject of taxation shall be the
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trade in excise products produced in BiH when
the producer trades them for the first time
and/or imports of the excised products into
BiH"”. However, Article 45 of the Law on Excise
Duties completely contradicts Article 4 because,
according to it, the taxpayer has to pay the ex-
cise difference for goods found in stock on Jan-
uary 1.

We feel that Article 45 is discriminatory
against tobacco producers, because retroactive
payment for something that was already paid
for is a harmful item in this Law and a legally
unfounded category.

This kind of additional taxation of the same
product is unheard of in the positive European
practice. In most European countries, cigarettes
are sold at the price listed on the pack until the
supplies are exhausted. In the region, it is com-
mon practice to make an inventory list of the
goods in stock as a control mechanism during

excise changes, but without the obligation of
paying the excise difference for existing goods
in stock.

BIH: RECOMMENDATION

ITA should initiate procedures for the sus-
pension of article 45 of the Law on Excise Duties
and the obligation of paying the excise differ-
ence for existing goods in stock on January 1st.
The new, raised taxes/excises should be applied
to goods traded for the first time by companies
or importers in BiH.

This amendment to the Law, together with
just taxation, would ensure the sale of old
goods at the old prices, which would contribute
to regulating the market based on stable de-
mand and supply. That would simultaneously
create an encouraging environment and harmo-
nization with EU countries in the field of taxa-
tion and legislation.

OPEN ISSUE

RECOMMENDATION

INSTITUTION

e Application of interstate Double

¢ All information about agreements should | e

Ministry of Finance and

Taxation Avoidance Agreements
in BiH.

be stored in a single database and pu-
blicly available. Instruction of the FBiH
Tax Administration should be disconti-
nued according to which taxpayers are
required to seek approval from Mini-
stry of Finance and Treasury of BiH for
every business situation in which a
certain tax relief may apply as provi-
ded for under an interstate Double Ta-
xation Avoidance Agreement.

Treasury of BiH

Tax Administration of FBiH
Ministry of Finance of FBiH
Ministry of Finance of RS

e An unclear legal definition of
“profit”, and “services” perfor-
med in the territory of the Fe-
deration, as basis on which the
withholding tax is calculated.

Harmonize Paragraph 1 and Paragraph
3 of Article 41 of the Federal Profit Tax
Law, in a way that clearly defines the
subject of withholding tax when other
services are in question, i.e. what the
term “service in the Federation” means?

Ministry of Finance of FBiH

Complicated POD form submis-
sion procedure for income pay-
ments to non-resident compa-
nies.

Prescribe submitting the POD form in
an Annual report of complete pay-
ments to non-residents, based on ser-
vices, calculated and paid withholding
tax with the obligation of providing re-

Ministry of Finance of FBiH
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OPEN ISSUE

RECOMMENDATION

INSTITUTION

sidency confirmation and the income
recipient’s statement, in case of the
application of interstate double taxa-
tion avoidance agreements.

PERSONAL INCOME TAX LAW

o Unclear Law Provisions on Per-

sonal Income Tax and Social
Security Contributions.

o

Specify the obligation to pay social se-
curity contributions for individuals re-
siding in the territory of FBiH, RS and
BD, and earning their income in anot-
her administrative unit, as well as the
place and mode of exercising their so-
cial rights.

o

Ministry of Finance of FBiH
Ministry of Finance of RS
Directorate of Finance BD

[elNe]

Complicated procedures for fi-
ling tax returns for personal in-
come tax and social security
contributions in RS.

[e]

Simplify the procedure of filing tax re-
turns in RS. There is one form for the
personal income tax, and another one
for social security contributions (Form
1002). The difference between these
two forms is that for contributions tax
payer does not enter data about tax
cuts based on the tax card, and for
personal income tax, taxpayer does
not enter data about individual contri-
butions - everything else is identical
in both forms.

o Tax Administration of RS

o0 The complicated procedure of

paying taxes and social secu-
rity contributions and an unju-
stifiably large number of pay-
ment orders.

o

Simplify the process of paying public
revenues, because the current way of
paying contributions, income taxes,
and fees for employees to various
bank accounts is time consuming and
costs a lot.

o Tax Administration of FBiH

Unclear taxation procedures
for foreign citizens who have
resident status in BiH.

Harmonize and formulate more detai-
led regulations on the taxation of fo-
reign citizens, who retain a mandatory
social security in their home country
and have resident status in BiH.

o

Ministry of Finance of FBiH
Ministry of Finance of RS
o Directorate of Finance BD

o

VALUE ADDED TAX

VAT refund to persons who do
not have registered business in
BiH.

The Law on VAT should define all pos-
sible restrictions regarding VAT re-
funds to foreign legal entities. The
Rulebook on the Application of the VAT
Law should also clearly identify “simi-
lar” foreign legal entities that are en-
titled to a VAT refund.

o Ministry of Finance and
Treasury of BiH

o Indirect Taxation Authority
of BiH (BiH ITA)
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OPEN ISSUE

RECOMMENDATION

INSTITUTION

VALUE ADDED TAX

o Issuance of opinions by Indi-
rect Taxation Authority.

o Providing expert opinions should be

altered in a way that the opinion can
be sought in all cases from the mo-
ment the control process starts and it
should be published on the ITA official
website.

o Indirect Taxation Authority
of BiH (BiH ITA)

PROFIT TAX LAW

o The Law does not clearly define
the meaning of unrealized ga-
ins/losses, income/expenses
which are not included in the
tax base.

Harmonize provisions of the Law (Ar-
ticle 6 with Article 14) and amend the
Law by specifying all unrealized in-
come/expenses or gains/ losses that
are not included in the tax base.

o Ministry of Finance of RS
o Tax Administration of RS

Different taxation practices for
business units with seats in the
other entity and BD.

Harmonize legislation that applies to
the taxation of business units. Add a
new article in Law on Profit Tax of
FBIH which would, like in the laws in
RS and DB, provide a basis for agree-
ments between the relevant ministries
on the possibility of filing of single tax
balance sheet in accordance with the
principal place of business of legal en-
tity and paying the Profit tax to the
other entity or DB. In RS, abolish ta-
xation of business units whose princi-
pal place of business is in another
entity/BD or ensure the application of
Article 48 of the RS Profit Tax Law.

o Ministry of Finance of FBiH
o Tax Administration of FBiH
o Ministry of Finance of RS
o Tax Administration of RS

o The entities regulate tax de-
ductible expenses differently
based on general and special
provisions for potential loan
losses in banks.

Harmonization of entity and DB regu-
lations on the taxation of general and
special provisions for potential loan
losses in banks.

o Ministry of Finance of FBiH
o Ministry of Finance of RS

o The unclear definition of export
as a basis for profit tax pay-
ment exemption.

Define export as a basis for tax exe-
mption in a legally precise manner,
whether it also applies to profits ge-
nerated by providing services, and the
Rulebook needs to specify what the
necessary proof for achieved census
is, e.g. the total export value accor-
ding to customs declarations.

o Ministry of Finance of FBiH
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OPEN ISSUE RECOMMENDATION INSTITUTION

e Transfer prices

o0 Based on the Federal Law on | o Legally clearly define the criteria by | o Ministry of Finance of FBiH

Profit Tax one can conclude
that all legal entities, regar-
dless of their primary place of
business are considered to be
related, which entails the ana-
lysis of the compatibility of
transfer prices and potential
double taxation within the ter-
ritory of FBiH, which is not the
goal of transfer prices regula-
tion, which were introduced to
prevent unwarranted outflow
of tax money outside of a
country’s territory.

which legal entities are considered re-
lated legal entities (take the definition
from OECD guidelines). Legally regu-
late that the transfer prices between
related legal entities should not be de-
termined if both operate in the Fede-
ration and both generate profit.

Two existing methods in Profit
Tax Law are not enough to de-
termine the proper range of
transfer prices.

0 The law needs to enable the applica-

tion of all the methods defined by the
OECD model and define which docu-
mentation is necessary for proving the
company'’s transfer prices.

Ministry of Finance of FBiH

LAW ON EXCISE DUTIES

Paying excises in advance -
(article 23 of the Law on Excise
Duties).

Initiate procedures for the adoption of
amendments to the law according to
which the deadline for deferred pay-
ment of excise taxes on tobacco pro-
ducts will be specified.

(0]
(0]

(0]
(0]

Governing Board of ITA
Ministry of Finance and
Treasury of BiH

Ministry of Finances of RS
Ministry of Finances of FBiH

Retroactive excise payment, on
January 1st - (Article 45 of the
Law on Excise Duties).

Initiate procedures for the suspension
of Article 45 of the Law on Excise Du-
ties and the obligation of paying the
excise difference for existing goods in
stock on January 1st . The new, raised
taxes/excises should be applied to
goods traded for the first time by
companies or importers in BiH.

(0]
(0]

(0]
(0]

Governing Board of ITA
Ministry of Finance and
Treasury of BiH

Ministry of Finances of RS
Ministry of Finance of FBiH
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INTRODUCTION

In 2012, we have a very alarming situation
regarding the regulation framework of the labour
market in BiH. As was previously pointed out in
the White Book for 2009, a big problem and ob-
stacle for foreign investors is the incompatibility
of labour laws in Bosnia and Herzegovina.

This situation is a big challenge for compa-
nies that operate in all parts of the country, and
in practice, as a result of applying different laws
and regulation, there is an unequal treatment
of a company’s employees.

Most commonly, problems arise when it
comes to calculating past service, the calcula-
tion and compensation for sick leave, maternity
leave, but also many other issues related to
labour laws.

A special problem are different interpreta-
tions of already complicated and different legal
solutions of certain issues in labour relations by
the competent courts, which results in a high
degree of uncertainty for both employers and
employees when it comes to court protection in
the field of labour laws.

There is a large number of cases in legal
practice where, in situations with the same fac-
tual and legal grounds (e.g. labour disputes
with accusations of multiple employees against
one employer, or by employees against different
employers but on the same legal and factual
grounds), the courts have completely different
attitudes and have contradicting rulings,
through which they discriminate - on one hand
the employer, on the other hand the employee.
Such situations mainly occur due to different in-
terpretations of the legal regulations, and col-
lective agreements, which are not clear enough
in their definition and regulation of rights and
obligations stemming from the labour relations.

With the aim of eliminating the above men-
tioned uncertainty, we feel that, apart from har-
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monizing the legal solutions in the field of
Labour Law in BiH, a crucial issue is the ade-
quate interpretation of legal solutions. We feel
that the employer should, after the law is
passed, with the goal of a better understanding
and application of mentioned law, acquire a
more detailed explanation and interpretation of
the regulations prescribed by that law. This is
necessary in order to avoid completely opposite
interpretations of certain legal regulations, and
it would help the courts which have to interpret
these regulations and rule in individual cases
which cannot differ in the same legal matter
from court to court, whether they are municipal
or cantonal, etc.

EXPERIENCES: OPEN ISSUES AND
RECOMMENDATIONS

Compensations for employees on sick leave and
refund of those compensations to employers hy
the Health Insurance Funds

FBiH, RS and BD: OPEN ISSUE

Health Insurance laws in the entities and the
District differ in the amount of the compensa-
tion the employer needs to pay employees who
are on sick leave, as well as on the periods dur-
ing which those compensations are the em-
ployer’s burden. The application of mentioned
law is also different between the entities and
the District, as well as between different can-
tons within the Federation. As far as the refund
of the paid compensations during sick leave is
concerned, the applications differ in terms of
which compensations are refunded by the
Health Insurance Funds.

In FBiH (in most cantons) and the District,
the employer is obliged to pay compensations
to the employees on sick leave during the whole
period of sick leave; up to 42 days, the com-
pensations are his burden, whereas over 42
days he can get refund from the relevant Health
Insurance Fund. The minimal amount of that



compensation is 80% of that particular em-
ployee’s salary. For sick leave longer than 42
days, the employer also pays the minimal
amount of the compensation; however, the
Fund can never refund the entire compensation,
but only for 70-80% of the average net wage in
FBiH. In the District, those amounts are deter-
mined by the Health Insurance Institute accord-
ing to the average gross hourly payment, and
the maximum refund is 1000KM, and the lowest
by the minimal gross hourly payment in the
District.

In RS the employers are also obligated to
pay compensations to employees on sick leave
which have to be at least 70% of their monthly
net pay for the entire duration of the sick leave,
whereas they can get refunded for a sick leave
longer than 30 days by the competent Fund,
and the gross hourly wage is determined by the
Health Insurance Institute according to the av-
erage gross hourly wage. The maximum refund
is 1000KM, and the lowest by the minimal gross
hourly payment in RS.

Through this, employers are at loss because
they mostly pay higher compensations than the
refunds they get.

FBiH, RS and BD: RECOMMENDATION

Harmonize the laws in the cantons of FBiH,
as well as the entities and BD in this area, and
also concerning the amount the employer is
obliged to pay employees on sick leave, the pe-
riods in which there is no refund for the em-
ployer and the amount of the refund by the
Health Insurance Funds.

Salary refund to female employees on maternity

leave and refund to employers

FBiH, RS and BD: OPEN ISSUE

The incompatibility of regulations in FBiH,
RS, and the Brcko District on the amount of ma-
ternity compensations, and the obligation of the
employer to pay compensations to employees
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on maternity leave. The incompatibility also ex-
ists between cantons in the FBiH, since every
canton has significantly different regulations on
this matter.

In FBiH, the Labor Law defines only the right
of the employee to compensations during ma-
ternity leave, while the compensation itself is
determined by cantonal regulations. In practice,
the employers in almost all cantons pay no
compensations to the female employees on ma-
ternity leave, and the compensations that are
paid by the cantons differ a lot. So, in the Sara-
jevo Canton, women on maternity leave get ap-
proximately 40-50% of the average net salary
in canton, paid by the canton. In the Tuzla Can-
ton, the employer is obligated to pay at least
90% of the employee’s salary prior to the ma-
ternity leave, and he gets reimbursed by the
Canton; on the other hand, in the Hercegovacko-
Neretvanski Canton, women on maternity leave
have no right to compensation whatsoever, they
only get a single financial aid for baby equip-
ment, in the amount of 400 KM.

In Brcko District, female employees on ma-
ternity leave get 100% of their salary, and the
employer also pays all the taxes and social se-
curity contributions, and he gets reimbursed by
the relevant Labour Centre according to the cal-
culated hourly wage in the District.

In RS, female employees on maternity leave
are paid their average wage, taxes and social
security contributions by their employer, whereas
the right to refund is only possible for the em-
ployers from the Fund for Child protection who
have been paying contributions for child protec-
tion in the name of all their employees at least
12 months prior to the maternity leave in ques-
tion.

FBiH, RS and BD: RECOMMENDATION

It is necessary to harmonize regulations and
practices related to determining the amount
and payment of maternity leave salary refund
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in all cantons in FBiH, and then harmonize
those regulations with the ones in RS and Brcko
Distrikt, in a way which would determine an
equal maternity leave refund in all parts of BiH,
and who will be burdened by it and for what pe-
riod of time.

Collision of collective agreements in FBiH with
the Law on Personal Income Tax of FBiH and the
Law on Social Security Contributions of FBiH
FBiH: OPEN ISSUE

The current General Collective Agreement
for the territory of FBiH, and thus also the
branch collective agreements are in collision
with:

The Law on Social Security Contributions of
FBiH, the Personal Income Tax Law of FBiH, and
the Labour Law of FBiH.

The incompatibility of the General Collective
Agreement for the FBiH with the legislation
refers, among other things, to:

The inconsistency in defining the gross hourly
wage, which prevents a consistent implemen-
tation of collective agreements.

Not defining the gross hourly wage and
gross wage in the General Collective Agreement
has led to differences in the interpretation of
Article 12 of the General Collective Agreement
which regulates increase in salaries for over-
time, night shifts, and other work, in a way
that, in practice, courts determine the right of
the employee to referenced salary increases,
whereas the employers in BiH stick to the reg-
ulations of the Personal Income Tax Law, and
the Salary Contribution Law, and then calculate
legally determined social security contributions
and taxes onto those increased wages and pay
employees the net amount of those compensa-
tions.

The imprecise and unclear regulation in Ar-
ticle 13 of the General Collective Agreement has
led to the different interpretations concerning
the calculation of past service. Article 13 of the
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General Collective Agreement for FBiH states
that the basic wage is increased with every year
of registered work experience by 0.6%, and the
overall increase cannot exceed 20%; and that
the registered work experience in the sense of
Paragraph 1 of this Article also includes the reg-
istered work experience with the employer in
case of employer change or the change of his
legal status (e.g. due to sale, inheritance,
merger, acquisition, change of the company’s
legal form, etc.). Courts in FBiH have taken dif-
ferent opinions on which situations of employer
change of legal form can be treated as continu-
ity of the legal subject in terms of calculating
his employees’ past registered work experience.
For example, in the case of a joint venture by
foreign investors and a local legal entity in form
of establishing a new company in FBiH, in which
the local investor provides equipment and
space, some courts in FBiH treat it as legal con-
tinuity between the local investor and the new
legal entity in regards to registered work expe-
rience of the employees who have worked for
the local investor and now have come to work
in the newly formed legal entity. These attitudes
have caused numerous court disputes, and a
significant financial burden for employers/for-
eign investors in FBiH, who were obligated to
pay for their employees’ past service spent with
an earlier employer/local investor.

The application of Articles 12 and 13 of the
General Collective Agreement for the territory
of FBiH is a big problem for employers all
around the Federation.

FBiH: RECOMMENDATION

To provide simpler and more accessible
mechanisms and procedures for amendments
to collective agreements, as well as for their
termination, through amendments to the
Labour Law that is in parliamentary procedure.

Also, to harmonize the General Collective
Agreement with the Personal Income Tax Law



and the Salary Contribution Law, so that they
would not be interpreted and applied differently,
and especially to avoid the current legal system
situation in which the General Collective Agree-
ment has greater legal force than the Law.

Managerial contracts

FBiH: OPEN ISSUE

The lack of a managerial contract institute in
the Labor Law of FBiH complicates the function-
ing and work of foreign investors (multinational
companies) who want to put their employees/
foreigners on managerial positions without es-
tablishing an employment relationship with them
or double-paying them, since those persons are
already employed in another position within the
same company outside of BiH, and they espe-
cially do not want to sign contracts for an indef-
inite period of time with managers, given the
existence of a precisely timed mandate.

FBiH: RECOMMENDATION

First of all, it is necessary to introduce the
possibility of concluding a managerial contract
without establishing an employment relation-
ship, as it is anticipated in the Labour Law of
RS. Apart from that, it is necessary to enable
signing a managerial contract for a definite pe-
riod of time with managers hired for a mandate
longer than two years, and than after that pe-
riod the employer does not have the obligation
to keep that person as an employee or offer
them another workplace.

Regulating the legislation in FBiH and RS regard-

ing occasional and temporary employment

FBiH and RS: OPEN ISSUE

In recent years there is a rapid growth of
need for the latest form of hire — temporary
agency work through a growing number of pri-
vate hiring agencies which offer such jobs.
These jobs are considered to be extremely im-
portant for those entering the labour market

WHITE BOOK

and they contribute to the growing demand for
labour flexibility. According to the data of the
International Association - CIETT, which repre-
sents the interests of these agencies, 59% of
all those employed through this type of hiring
are under 30, and 24% of them do not have a
high school degree. It is considered that hiring
through job agencies furthers the labour market
qualifications, which is very important for young
people and unqualified labour force.

FBiH and RS: RECOMMENDATION

Classification of business activities in FBiH
and RS has affirmed the existence of the activ-
ities of these agencies and has “introduced”
them into the legal and economic sphere of BiH.
It is necessary to draft a legal framework which
will define the founding and work of such agen-
cies, whose existence will undoubtedly help
raise the employment rate in BiH and fight grey
economy.

SUGGESTIONS FOR AMENDMANS TO THE
DRAFT OF THE NEW LABOR LAW OF FBIH

Defining the institute of discrimination
as a wider and more comprehensive legal
term which extends into all the actions
and behaviours of an employer in regards
to the employee, and to all the employer’s
decisions regarding the employees’ rights
and obligations

Article 9, Paragraph 1 of the Draft of the
Labour Law of FBiH

(1) Discrimination from Article 8 of this law
is prohibited in regards to:

a. hiring conditions and the choice of the
candidate for a certain position

b. work conditions and all rights stemming
from an employment relationship

c. education, training, and specialization

d. job promotions and

e. labour contract termination
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RECOMMENDATION

Articles 8 and 9 of the Draft need to be re-
vised in a way which would prohibit discrimina-
tion of employees in all hiring relationships, the
choice of candidates, and all relations at work
and about work. If this is not done, then that
would mean that discrimination is possible in
cases which cannot be categorized in the ones
listed in Article 9, Paragraph 1.

Article 9, Paragraph 2 of the Draft of the
Labour Law of FBiH

(2) The provisions of the Employment Con-
tract which are determined to be discriminating
on one of the grounds listed in Article 8 of this
law are void.

RECOMMENDATION

Having in mind that certain employee rights
are established through special employer deci-
sions, and not only through the Employment
Contract (e.g. vacation days, paid/unpaid leave
etc.) the issue of voiding such acts by the em-
ployer arises, if they are determined to be discri-
minating on one of the legal grounds in Article
8. In accordance with that, Article 9 should be
amended as well, in Paragraph 2, so that the
provisions of the employment contract and the
individual provisions by the employer are both
void if they are determined to be discriminating
on one of the legal grounds in Article 8.

Limiting the abuse of breaking two em-
ployment contracts for a definite period of
time as to avoid hiring employee for an in-
definite period of time/Special defining of
the directors’ employment duration - in
accordance with the mandate if it is longer
than 2 years.

Article 22, Paragraph 3 of the Draft of
the Labour Law of FBiH

Currently Article 22, Paragraph 3 of the Draft
of the Labour Law of FBiH states:
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“If a worker expressly or implicitly renews a
contract on a definite period of time with the
same employer, or expressly or implicitly signs
successive contracts of employment for a defi-
nite time period longer than two years without
interruption with the same employer, this con-
tract shall be deemed to be a contract of indef-
inite time, unless the Collective Agreement
determines otherwise.”

RECOMMENDATION

It is necessary to revise the quoted Article
22 Paragraph 3 of the Draft of the Labour Law,
as follows:

“If a worker expressly or implicitly renews a
contract on a definite period of time with the
same employer, or expressly or implicitly signs
successive contracts of employment for a defi-
nite time and thus achieves 24 months of
labour during the last three years, it will be con-
sidered that his or her employment is for an in-
definite period of time, unless the Collective
Agreement determines otherwise.”

This would help in preventing employer from
making “intentional” breaks between two con-
tracts (Article 23, point g of the Draft of the
Labour Law), which is pretty common practice,
and it would at the same time enable an equal
position for employees working for employers
in FBiH and in RS.

Harmonize the legal regulations concerning

the counting/non-counting of recess during

work hours into the employees full-time work

day

The current Labour Law of RS counts the re-
cess during work hours into the full-time work
day, whereas in the Labour Law of FBiH that is
not the case.

RECOMMENDATION
The provision of Article 44, Paragraph 3 of
the Draft of the Labour Law needs to be revised



and harmonized with the Labour Law of RS, in
which Paragraph 3 of Article 45 states:

“The recess during working hours shall be
counted in full-time working hours.”

In order to provide legal security and hierarchy
in the application of regulations it is necessary
to ensure the harmonization of collective agree-
ments with the new Lahour Law.

Ensure the harmonization of collective
agreements with the new Labour Law and other
laws in the field of labour relations in the spec-
ified time limits, where, otherwise, should en-
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sure identification invalid provisions of collective
agreements that are in conflict with the law.

RECOMMENDATION

Amend article 182. of the Draft of the Labour
Law so that it reads:

(1) All collective agreements (general, branch,
and individual) need to be harmonized with this
law at the latest 6 months after this law has en-
tered into force.

(2) If collective agreements are not harmo-
nized by the deadline established in Paragraph
1 of this Article, their application is terminated.

OPEN ISSUE

RECOMMENDATION

INSTITUTION

e Compensations for employees
on sick leave and refund of
those compensations to em-
ployers by the Health Insu-
rance Funds.

e Harmonize the laws in the cantons of

FBiH, as well as the entities and BD in
this area, and also concerning the
amount the employer is obliged to pay
employees on sick leave, the periods
in which there is no refund for the em-
ployer and the amount of the refund
by the Health Insurance Funds.

Parliament of FBiH
National Assembly of the
Republic of Srpska
Assembly of Brcko District
Relevant Entity Ministries
Health Insurance Institu-
tes

Salary refund to female em-
ployees on maternity leave and
refunds to employers.

It is necessary to harmonize regula-
tions in all cantons in FBiH, RS and
Brcko Distrikt, in a way which would
determine an equal maternity leave
refund in all parts of BiH, and who will
be burdened by it and for what period
of time.

Parliament of FBiH
National Assembly of the
Republic of Srpska
Assembly of Brcko District
Cantonal Assemblies (in
FBiH)

Relevant Entity Ministries
Social Work Centres

Collision of collective agree-
ments in FBiH with the Law on
Personal Income Tax of FBiH
and the Law on Social security
Contributions of FBiH.

Provide simpler and more accessible
mechanisms and procedures for amen-
dments to collective agreements, as
well as for their termination, through
amendments to the Labour Law that
is in parliamentary procedure. Also,
harmonize the General Collective
Agreement with the Personal Income
Tax Law and the Salary Contribution
Law, so that they would not be inter-
preted and applied differently.

Parliament of FBiH
Government of FBiH
Entity Ministries of Labour
Association of Employers
in FBiH

Alliance of Independent Uni-
ons in FBiH
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OPEN ISSUE

RECOMMENDATION

INSTITUTION

e Lack of managerial contract in-
stitute in the Labour Law of the
FBiH.

o It is necessary to introduce the possi-
bility of concluding a managerial con-
tract without establishing an employ-
ment relationship. Apart from that, it
is necessary to enable signing a ma-
nagerial contract for a definite period
of time with managers hired for a
mandate longer than two years, and
that after that period the employer
does not have the obligation to keep
that person as an employee or offer
them another workplace.

Parliament of FBiH
Government of FBiH
Ministry of Labour and So-
cial Policy of FBiH

e Regulating the legislation in
FBiH and RS regarding occasio-
nal and temporary employment
through private employment
agencies.

It is necessary to make a legal frame-
work which will define the founding
and work of private hiring agencies,
whose existence will undoubtedly help
raise the employment rate in BiH and
fight grey economy.

Parliament of FBiH
Government of FBiH
Ministry of Labour and So-
cial Policy of FBiH

SUGGESTIONS FOR AME

NDMANS TO THE DRAFT OF THE NEW

LABOR LAW OF FBIH

Defining the institute of discri-
mination as a wider and more
comprehensive legal term.

o Articles 8 and 9 of the Draft need to
be revised in a way which would pro-
hibit discrimination of employees in all
hiring relationships, the choice of can-
didates, and all relations at work and
about work. Article 9 should be amen-
ded as well, in Paragraph 2, so that
the provisions of the Employment
Contract and the individual provisions
by the employer are both void if they
are determined to be discriminating.

o Parliament of FBiH
o Ministry of Labour and So-
cial Policy of FBiH

Limiting the abuse of breaking
two employment contracts for
a definite period of time as to
avoid hiring employee for an
indefinite period of time/ Spe-
cial defining of the directors’
employment duration - in ac-
cordance with the mandate if it
is longer than 2 years.

It is necessary to revise the Article 22.
If a worker expressly or implicitly re-
news a contract on a definite period of
time with the same employer, or ex-
pressly or implicitly signs successive
employment contracts for a definite
time and thus achieves 24 months of
labour during the last three years, it
will be considered that his or her em-
ployment is for an indefinite period of
time, unless the Collective Agreement
determines otherwise.

o Parliament of FBiH
o Ministry of Labour and So-
cial Policy of FBiH
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OPEN ISSUE

RECOMMENDATION

INSTITUTION

SUGGESTIONS FOR AME

NDMANS TO THE DRAFT OF THE NEW LABOR LAW OF FBIH

o Harmonize the legal regulati-
ons concerning the counting/
non-counting of recess during
work hours into the employees
full-time work day.

o The provision of Article 44, Paragraph

3 of the Draft of the Labour Law needs
to be revised and harmonized with the
Labour Law of RS, in which Paragraph
3 of Article 45 states: “The recess du-
ring working hours shall be counted in
full-time working hours.”

o Parliament of FBiH
0 Ministry of Labour and So-
cial Policy of FBiH

In order to provide legal secu-
rity and hierarchy in the appli-
cation of regulations it is nece-
ssary to ensure the harmoniza-
tion of collective agreements
with the new Labour Law.

Amend Article 182. of the Draft of the
Labour Law in a way that all applicable
collective agreements must comply
with this law within six months, and if
at that time they do not comply their
applications will cease.

o Parliament of FBiH

o Government of FBiH

0 Ministry of Labour and So-
cial Policy of FBiH

o Association of Employers in
FBiH

o Alliance of Independent Uni-
ons in FBiH
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6.4 CONSTRUCTION PERMITS

INTRODUCTION

According to the World Bank’s Doing Busi-
ness Report for 2013, Bosnia and Herzegovina
ranks 163 according to the ease and time re-
quired to obtain a construction permit, while
last year it ranked 173. Therefore, in the area
of construction permits, BiH has made an im-
provement by 10 positions. This is mostly due
to changes made in law which regulates proce-
dures for issuing construction permits in both
entities, but in practice improvements have not
been made especially related to the efficiency
and promptness of issuing construction per-
mits.

In addition to entity laws in FBIH, there are
also cantonal laws governing the issue of per-
mits and approvals, which further complicate
the process for the investor because experience
gained in one municipality, cannot be relied on
when obtaining permits in another municipality.
It should be noted that the currently applicable
Law on Spatial Planning and Land Utilization on
the level of the Federation of Bosnia and Herze-
govina, which abrogated the previous Law on
Spatial Planning and Land Utilization of FBiH
from 2002, has been adopted in 2006. Since
then it has been amended on five occasions,
but not in compliance with regulations from the
same area on the cantonal levels, and the con-
solidated text of the Law has never been made.
Accordingly, in formal terms, it is necessary,
among other things, to adopt a new Law on
Spatial Planning and Land Utilization in the FBiH
which would be consistent with the legal solu-
tions at lower, cantonal, levels and would regu-
late this area in a better, more systematic
manner.

RS hasn’t made any significant progress.
The Law on Spatial Planning and Construction
has not made any substantial changes com-
pared to the previous one. Essentially, the prob-

76

lem is that these plans are often non-existent
or are incomplete and/or not harmonized, yet
it is only based on these plans that investors
may be issued location requirements within an
optimum timeframe.

Comparing the previous recommendations
from the White Book it can be concluded that
regardless of the changes in the law there is still
a problem of incomplete and mismatched pro-
cedures, non-transparent procedures and inef-
ficient administrative staff that would provide
an adequate and timely support to investors.
Compared to the previous edition of the White
Book, the significant progress has not been
made in this area.

EXPERIENCES: OPEN ISSUES AND
RECOMMENDATIONS

Inefficient processing of application”

FBiH and RS: OPEN ISSUE

Inefficient processing of application is re-
flected in the decisions and actions that are de-
pendent on the Federation territorial organiza-
tion. Particularly this problem is being mani-
fested with large investors, i.e. companies of
federal importance. Application for the con-
struction permit is submitted to the Federal
Ministry of Physical Planning which forwards the
application to cantonal and municipal level with
the purpose of obtaining opinions and approvals
therefore making the procedure, if there are no
differences in opinion on lower levels (cantonal
and municipal), last for several months. This
makes the process of obtaining the construction
permit highly inefficient and slow.

The process of obtaining permits in RS is
very similar to the one in FBiH, resulting in very
similar issues, but with one big difference: the
interaction takes place at the municipal level
only. In other words, when the application for
the permit or consent is submitted, the munic-
ipality will determinate whether the issuing of



that permit or consent is in their jurisdiction or
not. If not, the municipality will formally submit
the application to the entity ministry.

FBiH and RS: RECOMMENDATION

Define the unique form for the lower levels,
municipalities and cantons, which will be used
to provide opinion in terms of giving a positive
or negative estimation on the construction of
the subject facility in order to avoid the ambi-
guity of interpretation of their opinions on the
RS and FBiH level in terms of seeking additional
approvals or amendments to the request for the
applicant. Thus, to establish a form which a mu-
nicipality or canton would use to provide or
deny an opinion without offering further expla-
nations, except when the application is being
denied.

FBiH and RS: OPEN ISSUE

The problem of slow application processing
in FBiH and RS still remains present. The treat-
ment of the investors varies from municipality
to municipality. In smaller municipalities, where
the application influx is lower, the officials are
more willing to support the investors, while in
more developed municipalities, due to an over-
load, obtaining permits takes more time.

Inefficient application processing is reflected
in the decisions and actions that are dependent
on the Federation territorial organization. Thus,
if the company applies for the construction per-
mit the Ministry of Physical Planning does not
act on that request but refers the company to
the cantonal or municipal level in terms of ob-
taining opinions, consents etc making the pro-
cedure last for a few months and the process of
obtaining construction permit highly inefficient
and slow.

FBiH and RS: RECOMMENDATION
To achieve optimum efficiency in application
processing, it is equally important to have pro-

WHITE BOOK

fessional, trained and responsible staff, capable
of managing all the changes made. It would be
advisable to set up and link electronic data-
bases that would allow for faster and easier
processing of all necessary documentation.

The required documentation for obtaining urban

and construction consents is excessive

FBiH and RS: OPEN ISSUE

While applying for the construction permit,
the applicant is required to submit various con-
sents related to the location and infrastructure
- utility services, consent of the local telecom
operators, consent from the Institute for Pro-
tection of Monuments and consent from the
local electricity provider. Once obtained consent
e.g. from the local telecom operator stating that
the telecommunication infrastructure is not
found at the property, where the construction
will be carried out, is valid for one year from the
date of issuance. For each facility that is being
built within the industrial circle the same con-
sent must be provided even though it has al-
ready been stated that e.g. there are no faci-
lities which are under the protection of the In-
stitute for Protection of Monuments, nor trans-
mission lines or telecommunication infrastruc-
ture on the construction site.

FBiH and RS: RECOMMENDATION

Introduce a clear and strict obligation for
public utility companies that own the infrastruc-
ture to keep updated records and timely inform
competent cantonal or entity Ministry of Physi-
cal Planning about any changes on the given in-
frastructure. Given this commitment it would
not be necessary to submit the new consent
from the utility companies each time the com-
pany applies for the construction permit, but
the already existing consent would be com-
pared to the recent changes in installation
cadastre of the competent ministry. A new con-
sent would have to be issued only if changes
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occurred in the installation cadastre of specific
utility company.

Could a single consent for the supporting in-
frastructure be requested at least on the annual
basis, which would include the industrial area
site where the construction is being carried out
and obligate the authorities to issue the consent
no later than 7 days from the date the applica-
tion submission, in order for our requests to be
processed more quickly?

Incoherence and the lack of cooperation he-

tween the state/federal administrative authority

and the state/public companies whose con-

sents are required for obtaining construction

permits

FBiH and RS: OPEN ISSUE

Frequent problems arise in cases when the
utility companies (electrical utility, utility service
company, telecom operators, mines, railways)
do not have a blueprint of their installations
(the duty of municipal and cantonal authorities
should be to impose this obligation to the utility
companies through the regulations which are
adopted on those levels) and are not able to
issue necessary certificates or opinions. There
is also a case when the electrical utility com-
pany issues its approval, but later realizes that
the powering is not possible due to the collision
with the telecom operator installations or vice
versa. It is essential that the relevant state au-
thorities have all the necessary information
concerning the installations that the state-
owned companies possess and to be familiar-
ized with their capacities and the impact of
constructing the required facility.

FBiH and RS: RECOMMENDATION

The solution to this problem lies in the ac-
tivities of the competent authority level which
has the jurisdiction over these state-owned
companies. It is necessary to establish a com-
mon database, which could be done by amend-
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ing the existing Law on Public Companies and
by providing a transitional solution which would
allow the mutual cooperation between these
state owned companies.

The best solution would be for the entity
governments to be responsible for the central
database and for the lower levels to be required
to submit and update the data in accordance
with the changes occurring in the field. Lower
levels would also be entitled to seek information
from the entity levels in order to resolve appli-
cations at the lower level of the government.

The law is not clear enough in regards to regu-
Iating the payment of fees for the usage of con-
struction land (the rent)

FBiH and RS: OPEN ISSUE

The Law on Spatial Planning and Land Uti-
lization at the level of the Federation of Bosnia
and Herzegovina regulates the payment for the
usage of the of the construction land as a gen-
eral obligation of all users of the land, even
though the title of the law and the nature of its
provisions clearly state that the intention of the
legislator was to prescribe such commitments
only for people who intend to build on such
land. However, the vague provisions of Articles
73, 74 and 75 of the law have resulted in incon-
sistent interpretation of these provisions in dif-
ferent municipalities as well as inconsistency of
cantonal regulations on construction throughout
the Federation. It is an inherent incompatibility
of legal terms in different laws that should
mean the same legal terms.

Furthermore, the legislation in RS and FBiH
does not define the exact construction site fee
payers, in terms of distinguishing persons who
intend to build on the state-owned land from
persons who build on privately owned land.

Also, the existing legislation is not clear
whether this fee is paid only once, during the
initial construction, or during each construction.
At the same time it is not clear how and under



what conditions the investor is entitled to de-
duction of the specified rent in the amount paid
before the construction of the previous facility
on the site where the new facility is being built.

Direct consequences of these inconsistencies
and inadequacies of existing legislations are
completely contradictory views and interpreta-
tions of the laws at different levels of govern-
ment, and between multiple municipalities. As
an example we point out the provisions of Law
on Spatial Planning of Canton Sarajevo, which
is not aligned with the Law on Spatial Planning
and Land Utilization in the Federation, particu-
larly the part that defines the obligations of in-
vestors in the process of issuing construction
permits in terms of payment of rent.

FBiH and RS: RECOMMENDATION

Harmonize the provisions of relevant laws at
all levels; RS, FBiH, cantons and municipalities,
in formal, substantive, and terminological sense.
It is necessary to clearly stipulate when, how
and who is obliged to pay the rent, as well as
the cases of exemption from these fees.

Legislation vagueness

RS and FBiH: OPEN ISSUE

The situation on the RS territory remains un-
changed. The Law on Spatial Planning and Con-

WHITE BOOK

struction does not recognize the term linear in-
frastructure (telecommunication, water, electri-
cal wiring, gas lines, etc.) in other words it does
not extend to telecommunication sector and it
does not clearly define the linear infrastructure
and mobile network. The same applies for the
FBiH laws.

As the field of telecommunication infrastruc-
ture is not defined in the RS and FBiH law the
municipalities don't have clearly defined proce-
dure for obtaining permits in this area and there
is still a problem that in some municipalities it
takes about 30 days and others up to a year for
processing all documents required to obtain a
permit for construction of facilities.

Also the law should further regulate the part
that refers to facilities that do not require con-
struction permits, especially the part regarding
awnings.

In the process of issuing the construction
permits for the facilities of public interest the
Government's decision based on the Expropri-
ation Law should be considered as an evidence
of land ownership.

RS and FBiH: RECOMMENDATION

The law should more clearly define the term
linear infrastructure and include the telecom-
munication sector.

OPEN ISSUE

RECOMMENDATION

INSTITUTION

o Inefficient application pro-
cessing

o Inefficient application proces-
sing is reflected in the decisions
and actions that are dependent
on the entity territorial organi-
zation.

o Define the unique form for the lower
levels, municipalities and cantons, which RS
will be used to provide opinion in
terms of giving a positive or negative
estimation on the construction of the
subject facility in order to avoid the
ambiguity of interpretation of their
opinions on entity levels.

0 Municipalities in FBiH and

tion processing in FBiH and RS

o The problem of slow applica- | o Itis important to have a skilled, know-
ledgeable staff. It would be advisable RS

0 Municipalities in FBiH and
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OPEN ISSUE

RECOMMENDATION

INSTITUTION

still remain present. The treat-
ment of the investors varies
from municipality to municipa-
lity.

to set up and link electronic databases
that will allow for faster and easier pro-
cessing of all necessary documenta-
tion.

e The required documentation

for obtaining urban and con-
struction consents is excessive.

A unique consent for the supporting
infrastructure to be requested at least
on the annual basis, which would inc-
lude the industrial area site where the
construction is being carried out and
obligate the authorities to issue the
consent no later than 7 days from the
date of the application submission.

e Ministry of Physical Plan-
ning of FBiH

Incoherence and the lack of
cooperation between the state/
federal administrative autho-
rity and the state/public com-
panies whose consents are
required for obtaining con-
struction permits.

e The solution to this problem lies in the

activities of the competent authority
level which has the jurisdiction over
these state-owned companies. It is
necessary to establish a common da-
tabase, which could be done by amen-
ding the existing Law on Public
Companies and by providing a transi-
tional solution which would allow the
mutual cooperation between these
state owned companies.

¢ Relevant state and federal
administrative authorities

e Public companies in FBiH
and RS

e The law is not clear enough in

regards to regulating the pay-
ment of fees for the usage of
construction land (the rent).

Harmonize the provisions of relevant
laws at all levels; RS, FBiH, cantons
and municipalities, in formal, substan-
tive, and terminological sense.

e Ministry of Physical Plan-
ning of FBiH

e Legislation vagueness.

e The law should more clearly define the

term linear infrastructure and include
the telecommunication sector.

e Legislative and executive
authorities of FBiH and RS
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6.5. ENVIRONMENTAL PERMITS

INTRODUCTION

Environmental permits regulate the meas-
ures and actions that can be applied in the
manufacturing process and are focused on the
prevention of pollution at the source, and better
management of natural resources.

When it comes to the practical aspects of is-
suing environmental permits, in BiH situation is
very complex, even more so;

- Legal provisions and standards prescribed
by law are very often not applied in prac-
tice

- Federal Law on Environmental Protection
and cantonal laws are not harmonized

- The procedure for renewing environmental
permits upon their expiration is not devel-
oped (not required by any environmental
law or the additional regulations)

- An application for issuance of the environ-
mental permit is submitted by the investor
who very often is not aware of the juris-
diction (canton/Federal) and his legal ob-
ligations. It is very frequently the case that
the investor submits an application for the
issuance of the environmental permit at
the cantonal level and is kept waiting for
the entire year, just to be informed that
the jurisdiction for issuing his permit falls
under the Federal level

- The system for issuing environmental per-
mits is not harmonized on the FBiH level

- There is also the problem of multiple levels
of competence and discrepancies between
Federal and cantonal ministries as well as
the inconsistency of inspections

- Environmental permits vary from canton
to canton

Also, initiating the administrative procedure
for issuing environmental permits in the Feder-
ation BiH, starting with the application for is-

WHITE BOOK

suance of the environmental permits at the
Federal level is a very complex process.

Through the continuous improvements and
investments made by foreign investors, mod-
ernization and automating of the processes,
new plants are being built; changes are being
introduced to the operations of the existing
plants with the aim of reducing the negative im-
pact on the environment while respecting the
principles of sustainable development.

In accordance with the above, it is necessary
to involve authorities at the cantonal and Fed-
eral level in the process of evaluating the im-
pact on the environment, improve the system
of applying and obtaining an environmental
permit, improve the efficiency of processing in-
dividual requests through incentives to in-
vestors to inform themselves of all permits
necessary for the realization of investments , in
order to have information on best available
techniques that are environmentally acceptable
and economically viable.

It is important to assess the priorities that
will bring environmental policy and legislation
for the improvement of obtaining environmental
permits closer, because environmental policy is
an essential element in the creation of the in-
ternal market.

With this aim, the experiences in the process
of obtaining environmental permits at the Fed-
eral level shall be processed bellow - including
the specific problems the applicants faced, pro-
posed measures for improvement, and recom-
mendations for solving those problems in order
to create a more effective system of obtaining
environmental permits and more advanced pro-
cess for implementing recommendations and
realization programs determined by specific en-
vironmental permit.

Integrated approach supports a sustainable,
social, and economic development, improves the
quality of life of residents in the municipalities,
raises awareness of understanding and respect
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for nature, which is of vital importance for the
environment, but also for long-term success of
the internal market.

EXPERIENCES: OPEN ISSUES AND
RECOMMENDATIONS

Transparency of public discussions

FBiH: OPEN ISSUE

Inefficient transparency of public discus-
sions, which is reflected in the slow processing
of applications for environmental management
are subject to the territorial organization of
Bosnia and Herzegovina. For example Factory
Sisecam Soda Lukavac the object of Federal im-
portance, and as such is under the jurisdiction
of the Federal Ministry of Environment and
Tourism. Cycle of evaluating the activity plan
from the moment of its submitting to obtaining
environmental permits ultimately last a very
long time (several months). All stated above
has a negative impact on investors in technical
and financial terms.

FBiH: RECOMMENDATION

In order to solve this type of problem it is

necessary to enable the following:

- Call for a public discussion on the plan of
activities reduce to a maximum of 10-15
days (see new RS law);

- Deadlines for sending comments on al-
ready made action plan (which has al-
ready been read by the competent emplo-
yees of the Ministry) should be 7 days
from the date of its publication on the Min-
istry website;

- For the purpose of transparency and the
possibility of shortening the above men-
tioned deadlines, Ministry should enable
download of documents electronically, as

well as send comments and suggestions to
authorized persons via email;

- Government should, as soon as possible,
amend the Ordinance for the issuance of
environmental which should
clearly define the scope of the integrated
environmental permit, as well as the pos-
sibility of e-permits (electronic permit).”

permits,

Difficulties in analysing zero state

FBiH: OPEN ISSUE

Basis for any environmental research in a
particular area must be a detailed analysis of
the current situation. Only a detailed knowledge
of the zero state of the environment can serve
as the basis on which realistically all future
dealings could be based, correct conclusions re-
garding the negative consequences made, and
necessary measures of protection taken. There-
fore it is necessary to carry out a study on pol-
lution in the zero state which determines the
state of the environment on the given location,
a list of places of the origin, and quantitative
and qualitative characteristics of waste streams
(waste, noise, air emissions, waste water),
showing the emission sites on the map of the
location.

However, difficulties that arise when analysing
the zero state for the certain areas are as fol-
lows:

- Lack of data on emissions at certain areas

(municipalities, cantons);

- The problem of multiple emitters (legal en-
tities) and the lack of data on their impact
on the location,

- Lack of data on the proportion of single
emitters to the overall emissions on the
site,

- Lack of emissions stations for analysing air
quality in populated areas.

7 The Republic of Croatia has adopted a regulation, as of July 1st 2013, which provides a program that will facilitate the
issuance of the electronic construction permits (some cantons have already began issuing these permits). There is also a
plan for issuing all other permits which would save a lot of time for investors.
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FBiH: RECOMMENDATION

Since provider's activity plan cannot be sub-
mitted without this Study of pollution in the
zero state, the recommendation would go in the
direction that the competent Ministry of Envi-
ronment and Tourism, through competent canto-
nal and local authorities, should take the neces-
sary measures to eliminate these obstacles.

Applying for public tender of the Fund for Envi-

ronmental Protection

FBiH: OPEN ISSUE

An applicant who applied to the public tender
published by the Environmental Fund of the Federa-
tion BiH can only submit one project per program.

FBiH: RECOMMENDATION

Applicants who invest greater resources in
the Fund should be allowed to submit multiple
projects per program.

Abolish fees for operators whose emissions are

within marginal values

FBiH: OPEN ISSUE

Compensation for air pollutants to be paid
regardless of the fact whether they are inside
or outside the emission marginal values.

FBiH: RECOMMENDATION

Amend the Regulation on the types of fees
and criteria for calculating fees for air pollutants
(Official Gazette FBiH, br.66/11) so that the op-
erators are free of charge when it is determined
that the emissions are within the marginal values.

Define marginal values for existing plants

FBiH: OPEN ISSUE

Permitted values for existing plants or for
plants that are in phase of adjustment to the
best available techniques and emission mar-
ginal values are not defined in relevant regula-
tions, i.e. marginal values are defined only for new
plants and the same applies to existing plants.

WHITE BOOK

Also, the deadline for the gradual reduction of
emissions and for compliance of existing plants
with the best available techniques is very short.

FBiH: RECOMMENDATION

Regulations on marginal values of air emis-
sions from combustion installations (Official
Gazette FBiH, no. 12/05), Regulations on the
limitation of emissions of pollutants into the air
(Official Gazette FBiH, no. 12/05) should define
marginal values for the existing plants.

Environmental permits should also define
marginal values for the period of adjustment
that must be a bit milder than values defined in
the Regulations that apply to new plants or
plants that are harmonized with the best avail-
able techniques. It is necessary to define real-
istic deadlines for the implementation of projec-
ts in the field of environmental protection.

Clearly define the level of oxygen in the waste

gases

FBiH: OPEN ISSUE

The level of oxygen in the waste gases, which
is used for the reduction of parameters in Nm3
is not defined in the relevant regulation - due
to lack of this data, it is impossible unambigu-
ously determine the concentration of pollutants
in the flue gases.

FBiH: RECOMMENDATION

Regulations on limit values of air emissions
from combustion installations (Official Gazette
FBiH, no. 12/05), and Regulations on the margi-
nal values of emissions of pollutants into the air
(Official Gazette FBiH, no. 12/05) should clearly
define the level of oxygen in the waste gases.

Clearly define who is doing the monitoring pro-

gram of waste water

FBiH: OPEN ISSUE

Regulation on conditions for discharging waste
water into natural recipients and public sewer
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systems ("Official Gazette" FBiH no. 4/12) de-
fines the basic parameters of waste water qual-
ity, but not the specific parameters of waste
water quality, for example, in the case of iron
and steel production. The regulation does not
clearly define who will carry out the Program of
waste water monitoring. The regulation does
not define the items of the Monitoring Program,
which would also identify the entity authorized
to perform the Monitoring Plan.

FBiH: RECOMMENDATION

It is necessary to clearly define whose respon-
sibility it is to create a Program for waste water
monitoring (whether authorized laboratories,
operators, or both together). Clearly define the
items of the program for monitoring waste waters.

Uncoordinated work hetween relevant govern-

ment institutions

FBiH: OPEN ISSUE

Uncoordinated work of the government in-
stitutions is a big problem - a document issued
by a Federal Ministry e.g. environmental permit
- is not delivered ex officio to the other govern-
ment institutions such as the Agency for Water
and Fund for Environmental Protection, but the
operator is required to submit this document.

FBiH: RECOMMENDATION

Increase the cooperation of relevant govern-
mental institutions and introduce a system of
delivery of permits and decisions, ex officio, to
other government institutions.

OPEN ISSUE

RECOMMENDATIONS

INSTITUTION

¢ Inefficient transparency of pu-

e Call for a public discussion on the plan

e Government of FBiH

blic discussions, which is ref-
lected in the slow processing of
applications for environmental
management. Cycle for consi-
dering activity plan (from sub-
mitting till obtaining environ-
mental permit) lasts a very long
time which in general has a ne-
gative impact in technical and
financial terms to investors.

of activities should be reduced. Also
deadlines for sending comments on
already made action plan. Ministry
should enable download of documents
electronically, as well as send com-
ments and suggestions to authorized
persons via email; Government should,
as soon as possible, amend the Ordi-
nance for the issuance of environmen-
tal permits, which should clearly define
the scope of the integrated environ-
mental permit, as well as the possibi-
lity of e-permits (electronic permit).

e Ministry of Environment and
Tourism of FBiH

Difficulties that arise when
analysing the zero state for the
certain areas are as follows:
Lack of data on emissions at
certain areas;

The problem of multiple emit-
ters (legal entities) and the
lack of data on their impact on
the location;

Lack of data on the proportion
of single emitters to the overall
emissions on the site;

Since provider's activity plan cannot
be submitted without this Study of
pollution in the zero state, the recom-
mendation would go in the direction
that the Ministry of Environment and
Tourism through competent cantonal
and local authorities should take the
necessary measures to eliminate these
obstacles.

e Ministry of Environment and
Tourism of FBiH
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OPEN ISSUE

RECOMMENDATIONS

INSTITUTION

- Lack of emissions stations for

analysing air quality in popula-
ted areas.

An applicant who applied to the
public tender published by the
Environmental Fund of the FBiH
can only submit one project
per program.

e Applicants who invest greater resour-

ces in the Fund should be allowed to
submit multiple projects per program.

e Environmental Fund of FBiH

Compensation for air polluta-
nts to be paid irrespective of
the fact whether they are in-
side or outside the emission
marginal values.

Amend the Regulation on the types of
benefits and criteria for calculating
compensation for air pollutants (Offi-
cial Gazette FBiH, br.66/11) so that
the operators are free of charge when
it is determined that the emissions are
within the marginal limits.

e Government of FBiH

Permitted values for existing
plants or for plants that are in
phase of adjustment to the
best available techniques and
emission marginal values are
not defined in relevant regula-
tions, i.e. marginal values are
defined only for new plants and
the same applies to existing
plants. Also, the deadline for
the gradual reduction of emis-
sions and for compliance of exi-
sting plants with the best availa-
ble techniques is very short.

Relevant regulations should define ma-
rginal values for the existing plants.
Environmental permits should also de-
fine marginal values for the period of
adjustment that must be a bit milder
than values defined in the Regulations
that apply to new plants or plants that
are harmonized with the best available
techniques. It is necessary to define
realistic deadlines for the implemen-
tation of projects in the field of envi-
ronmental protection.

e Ministry of Environment and
Tourism of FBiH

e The level of oxygen in the waste
gases, which is used for the re-
duction of parameters in Nm3
is not defined - due to lack of
this data, it is impossible una-
mbiguously determine the con-
centration of pollutants in the
flue gases.

Clearly define the level of oxygen in
the waste gases in the relevant Regu-
lations.

e Ministry of Environment and
Tourism of FBiH

e The relevant Regulation defi-
nes the basic parameters of
wastewater quality, but not the
specific parameters of waste-
water quality, for example, in

It is necessary to clearly define whose
responsibility it is to create a Program
for waste water monitoring (whether
authorized laboratories, operators, or
both together). Clearly define the

e Government of FBiH
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OPEN ISSUE RECOMMENDATIONS INSTITUTION
case of iron and steel produc- items of the Program for waste water
tion. The Regulation does not monitoring.

clearly define who will carry out
the Program of waste water
monitoring. The regulation does
not define the items of the Mo-
nitoring Program, which would
also identify the entity authori-
sed to perform the monitoring
plan.

e Uncoordinated work of the re- | e Increase the cooperation of relevant | ¢ Ministry of Environment and

levant government institutions governmental institutions and intro- Tourism of FBiH
is a big problem - a document duce a system of delivery of permits

issued by a Federal Ministry and decisions, ex officio, to other go-

e.g. environmental permit - is vernment institutions.

not delivered ex officio to the
other government institutions
such as the Agency for Water
and Environmental Protection,
but the operator is required to
submit this document.
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INTRODUCTION

Investing capital in infrastructure, particu-
larly in the areas of transport, energy, commu-
nication, and water economy is one of the basic
preconditions for strengthening the position of
BiH in connection to its EU integration. It is
undisputed that the process of attracting for-
eign investors requires an efficient legal sys-
tem. However, the complexity of BiH political
and territorial organization often results in un-
evenly regulated legal areas which are impor-
tant for the implementation the above mention
projects and achieving the goals of successful
integration. The example of this is the conces-
sion system in BiH.

Discussing the foreign investments and co-
untry's efforts to ensure the inflow of a foreign
capital, concessions appear as a particularly
convenient form of realising complex infrastruc-
ture projects since they can satisfy the interests
of both the government and the investors. In
this regard, in 2002 BiH adopted a set of laws
governing the matter of concessions at the
state and entity levels. The mentioned set of
laws includes the following regulations:

- Law on Concessions of BiH ("Official Gaze-

tte of BiH", no. 32/02 and 56/04);
- Law on Concessions of FBiH ("Official Gaze-
tte of FBiH", no. 40/02 and 61/06);

- Law on Concessions of RS ("Official Gaze-

tte of RS", no. 25/02, 91/06 and 92/09) and

- Cantonal laws on concessions adopted in

some cantons of FBiH.

Generally, the legal framework has been
complemented with documentation on conces-
sion granting policy which provided an insight
into the dynamics of concession granting in en-
tities. Originally, the regulations at state and
entity level predicted almost identical solutions
resulting in a harmonised concession system in
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the BiH, in spite of its organizational, legal, and
political complexity. However, both entities'
laws have undergone several amendments
which undermined the originally harmonised
system. Nevertheless it is important to empha-
size that the new Draft of the Law on Conces-
sions in RS has been adopted and forwarded to
parliamentary procedure and the draft of the
Law on Concessions in FBiH is currently in the
parliamentary procedure. In any case, it is evi-
dent that the set of rules that regulate the area
of concession does not fully comply with the EU
regulations and directives.

Furthermore, there is an unclear relationship
between the Public-Private Partnership on one
hand and concessions on the other. Specifically,
pursuant to the Law on Public-Private Partner-
ship of RS (Official Gazette of RS no. 59/09) the
contractual form of Public-Private Partnership
can be a concession and for that matter it
should be implemented in accordance with the
provisions of the relevant law on concessions.
On the other hand the Law on Public-Private
Partnership has not been adopted on the FBiH
level, but certain cantons have adopted rele-
vant cantonal laws. Bearing in mind the insuffi-
ciently developed legal framework, projects in
the field of Public-Private Partnerships in the
FBiH are mainly being implemented through ex-
isting legislation on concessions.

The existence of different legal regimes in
the area of concessions at the same time not
only results in legal uncertainty, but also poses
a serious obstacle to the realization of projects
in the eyes of potential investors, especially in
areas where various concession laws are being
implemented (such as the Federation). In prac-
tice, fewer activities have been recorded in the
FBiH, compared to the RS, and it seems that
that most of the concessions at the BiH level
have been granted to the RS.

In relation to this, the text bellow identifies
the deficiencies of the Law on Concessions at
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the entity and state levels pointed out by FIC
members in 2012. These recommendations do
not include cantonal laws on concessions and
the Law on Concessions at Brcko District level.

EXPERIENCES: OPEN ISSUES AND
RECOMMENDATIONS

Defining the term “concessionaire”

BiH, RS and FBiH: OPEN ISSUE

The definition of the term concessionaire,
provided in the relevant legislation, makes the
situation very difficult for the company granted
the concession, especially when it comes to for-
eign legal entities.

In fact, all three laws on concessions indi-
cate the regulation of issues of granting conces-
sions to "domestic and foreign entities" (Article
1 of the Law on Concessions of Bosnia and
Herzegovina, Article 1 of the Law on Conces-
sions RS, and Article 1 of the Law on Conces-
sions in FBiH), but while defying the term
concessionaire (Article 3 of the Law on Conces-
sions of Bosnia and Herzegovina, Article 5 of
the Law on Concessions RS, and Article 4 of the
Law on Concessions FBiH) it is emphasized that
this "legal entity established in accordance with
the laws of BiH/RS/FBiH is owned by domestic
or foreign legal entity". However, none of these
three laws contains precise provisions on how
to resolve these issues in practice.

In practice it is common situation that the
concessions are granted to a foreign legal entity
which is then required to establish a domestic
legal entity which will "take over" the conces-
sions and execute the signed Concession Agree-
ment.

Practically, negative effects are directed to-
wards a foreign legal entity granted a conces-
sions and there are many other concerns,
especially:

- If there is a possibility of annexing already

signed contracts (annexing initial Conces-
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sion Agreement is very frequent in practice
because the initial contracts are usually
very generally drafted and should later be
further specified)

- In the process of "transferring" conces-
sions from a foreign legal entity to a do-
mestic legal entity owned by it (When is it
required to establish a domestic legal en-
tity? When is the domestic legal entity con-
sidered the concessionaire? Etc.)

BiH, RS and FBiH: RECOMMENDATION

It is necessary to precisely define the time
period in which the (foreign) legal entity, after
the granting of the concession/signing of the
Concession Agreement, should establish a do-
mestic legal entity and precisely define the term
"concessionaire" in a way that explicitly defines
these situations as well.

The concession granting procedure

BiH, RS and FBiH: OPEN ISSUE

The procedure for granting concessions, es-
pecially the part related to the public tender is
not fully defined in the three existing laws. This
especially applies to the part of the procedure
of approval of the public tender for granting
concessions (Articles 21 to 25 of the Law on
Concessions of the Bosnia and Herzegovina, Ar-
ticles 23 to 27b, Law on Concessions of the RS,
and Articles 24 to 28 of the Law on Concessions
of the FBiH). This can cause a large number of
practical problems in the period between the
approval of a public tender and after the con-
cessions are granted to a certain legal entity.

BiH, RS and FBiH: RECOMMENDATION

It is necessary to define the precise dead-
lines for each step in the process of granting
concessions and define responsibilities of all
parties in this process (required documentation,
institution which receives the application, dead-
lines, etc.).



Unsolicited offers

FBiH and RS: OPEN ISSUE

Granting concessions through unsolicited of-
fers is provided at the state (Article 25 of the
Law on Concessions) and at the entity level (Ar-
ticle 28 of the Law on Concessions of FBiH and
Article 26 of the Law on Concessions RS). The
procedure of granting concessions based on un-
solicited offers implies that the bidder must
submit a proposal for granting concessions to
the competent authority in the case when there
was no public tender for the concession. There-
fore, unsolicited offers leave the investors with the
ability for private initiative and it is a very de-
sirable component of the concessions system.

However there are several problems for the
investors related to granting concessions based
on unsolicited offers. First of all, it is important
to note that this procedure is not regulated in
the same way by the entity laws. Furthermore,
the process is not precisely and in detail regu-
lated by existing legal framework (especially
with regard to terms and conditions, deadlines,
the situation where there is only one bidder in
relation to the situation where there are multi-
ple bidders, etc.). Also, unsolicited offers may
result in the lack of effective price competition
which would be a consequence of an incomplete
competitive process and it may call in question
the basic principles of transparency and equal
treatment.

FBiH and RS: RECOMMENDATION

Bearing in mind the fact that the current
Draft of the Law on Concessions in both entities
provides significant amendments concerning
unsolicited offers, it is evident that if these are
adopted and entered into force it would be nec-
essary to harmonize regulations in this area in
order to establish a simple and efficient system
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of granting concessions that is accessible to in-
vestors.

In any case, it is advisable to draft an inde-
pendent proposal in accordance with generally
accepted solutions such as those provided by
the UNCITRAL Model Legislative Provisions on
Privately Financed Infrastructure® and by the
Legislative Guide on Privately Financed Infra-
structure Projects®. Detailed aspects of related
procedures should be further regulated by the
bylaws.

Finally, since the importance and the contri-
bution of the authorities in the process of grant-
ing concessions is undeniable, it is necessary to
enable public sector services in order to be bet-
ter prepared for conducting the procedure for
granting concessions.

Impossibility of taking over projects hy financial

institutions under the existing laws

RS and FBiH: OPEN ISSUE

The relevant laws on concessions do not pro-
vide step-in rights by financial institution which
finance the projects for which the concession is
granted. The laws also fail to provide the possi-
bility of transferring the project to other entities
(the companies which deal with specific conces-
sion activities).

The transfer of certain concession is possible
only with the approval of the competent Com-
mission for Concessions. The exception is the
Law on Concessions of the Federation of Bosnia
and Herzegovina, according to which such ap-
proval is not required for concessions funded by
international financial organizations given that
the BiH is a member of the organization.

This may pose a barrier to the development
of projects in the field of renewable energy
sources since the financial institutions may be
reluctant to finance projects for which there is

8 Articles 20-23 UNCITRAL Model Legislative Provisions on Privately Financed Infrastructure available at:
http://www.uncitral.org/pdf/english/texts/procurem/pfip/model/0390621_Ebook.pdf

° UNCITRAL Legislative Guide on Privately Financed Infrastructure Projects available at:
http://www.uncitral.org/pdf/english/texts/procurem/pfip/guide/pfip-e.pdf
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no option of stepping - in the projects and con-
cession agreements in case that the conces-
sionaire fails to meet contractual obligations.

Additionally, the fact is that (in case that the
initial concessionaire is unable to continue the
exploitation of concession goods), the financial
institutions (as financiers) will most probably
take the concession projects first. However, it is
difficult to imagine a situation in which a finan-
cial institution would continue the concession
project until the end of the period provided for
in the concession agreement. The main activity
of financial institutions is not to deal with the
concession activities. They do not possess the
knowledge and technology to perform specific
concession activities and it is safe to assume
that their goal is not to take over the concession
project and continue to perform the concession
activities till the end of the period agreed with
the initial concessionaire.

When financial institutions take over the
concession projects it is the result of the inabil-
ity of the initial concessionaire to continue to
perform the concession activities. Thus, finan-
cial institutions take over the concession proj-
ects in order to protect their interests (funds
invested) and their ultimate goal is to “transfer”
the concession project to another entity, which
would (as opposed to financial institutions) be
professionally/technically "qualified" to deal with
the concession activity.

RS and FBiH: RECOMMENDATION

It is necessary to amend legislation on con-

cessions at all levels in a way to:

- Provide the option for the concession proj-
ects to be taken over by the financial in-
stitutions

- Define precise, clear, and simple procedure
for taking over concession projects

- Provide other possibilities for taking over
the concession projects (from the financial
institutions)
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Primarily this would allow the financial insti-
tution to take over the concession and then to
find a new concessionaire, which would con-
tinue with the implementation of the project,
without terminating the concession agreement,
which would jeopardize repayment of credit ob-
ligations to the financial institution.

Choosing a strategic partner

RS: OPEN ISSUE

The criteria for selection of strategic partner
in RS leave wide discretional abilities for the au-
thority deciding on a strategic partner. There-
fore, the entities that would be interested in
gaining this status don't have any precisely de-
fined standards based on which they could, be-
fore entering the process, even roughly predict
if they meet the required criteria or not.

The Law on Concessions of RS (Article 27v.)
states that "strategic partner may be domestic
or foreign business entity whose investments or
technical solution significantly improve the ac-
tivity of general interest and which contributes
to the safety of satisfying needs of users in the
Republic of Srpska and makes profits".

Experience tells us that the regulations
should precisely define the conditions under
which something is approved or prohibited. Es-
pecially if we take into account the general im-
portance of concession projects in every region
and potential of endangering natural resources/
goods of common interest.

RS: RECOMMENDATION

It is necessary to more precisely define the
conditions under which a certain business entity
could be granted the status of a strategic part-
ner.

LEGISLATION IN THE PROCEDURE OF

OBTAINING CONCESSIONS IN BiH

At the state level there is the Concessions
Law ("Official Gazette” 32/02, 56/04), as well as



on the entity level, which determines the au-
thority to grant concessions, institutional struc-
tures, and the method of forming and defining
the competence of the Commissions for Con-
cessions.

Furthermore, the law provides for the for-
mation of bylaws, which are used for the proper
implementation of the law (e.g. Rulebook on
Request Submitting Procedure and Concession
Granting Procedure, the Policy Paper on Grant-
ing Concessions in Bosnia and Herzegovina
etc.).

At the entity level Commission for Conces-
sions that work pursuant to harmonized entity
laws for concessions are also formed. Also,
there are cantonal laws regulating this area
(namely ten cantonal laws on concessions, in
addition to the Federal Law on Concessions), or
the procedure for obtaining concessions within
certain administrative units.

Looking at the FBiH level, the fact is that
since the 2002 not a single major concession
contract has been signed, while at the cantonal
level there are around 300 signed contracts
most of which are far from being realised in a
way provided in the provisions for obtaining the
concessions. For some concessions, having the
process of obtaining it already finished, the con-
tracts were never signed with the concession-
aire.

Inconsistent application of the principle of time-

liness and transparency in the procedure of

granting concessions

BiH, FBiH and CANTONS: OPEN ISSUE

The problem occurs because the laws on
concessions do not determine the deadlines for
the implementation of all possible procedures
for granting concessions, but when it comes to
implementing these or any other laws the idea
is to promote the timeliness and efficiency.

Additionally, the problem is reflected in a
fact that the Law on Concessions at the Federal
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and cantonal levels is drafted in.a manner which
allows too much autonomy to the Commission
without any significant public access or disclo-
sure to the parties involved.

BiH, FBiH and CANTONS:

RECOMMENDATION

The procedure for granting concessions
must be managed effectively and in a timely
manner, it must determine the exact deadlines
for the implementation of procedures for grant-
ing the concession and ensure that all proce-
dures are transparent so all the parties could
have an insight into the work of Commission for
Granting Concessions. It is necessary to intro-
duce the real second instance jurisdiction i.e.
take advantage of a joint commission that would
have the role of objective and corrective factor
in these cases.

If amendments to the law relating to clearly
defined deadlines and transparency of the com-
mission’s activities are adopted on the BiH level,
the laws on Federal and cantonal levels will
have to be harmonized with it.

Restrictions on filing an appeal against the

Commission's decision

BiH, FBiH and CANTONS: OPEN ISSUE

An appeal cannot be filed against the deci-
sion of the Commission for Concessions except
in cases when there is a new fact which could
influence the decision had it been known at the
time the decision was made and if the inter-
ested party, due to justified reasons, was not
able to express its opinion on the decision. In
any other case it is allowed to institute an ad-
ministrative proceeding at the FBiH Supreme
Court i.e. cantonal courts. In both cases this is
unnecessary and unprofitable due to the dura-
tion of the dispute and damage that may occur
to investors and concessionaire (Article 20 of
the Law on Concessions, Official Gazette FBiH
40/02).
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BiH, FBIH and CANTONS:

RECOMMENDATION

Second instance jurisdiction should be intro-
duced in a way that Commission at the state
level functions as an appellate authority for the
Commission at the Federal level, and the Com-
mission at the Federal level would function as
an appellate authority for the cantonal Commis-
sions for Concessions (by doing this, instituting
administrative proceedings or unnecessary de-
lays would be avoided, and resolutions would
be clearly defined by statutory terms).

The large number of laws on concessions in Bil

complicates the procedure of granting conces-

sions

BiH, FBiH and CANTONS: OPEN ISSUE

Another problem, especially in the Federa-
tion, is the large number of the laws on conces-
sions, ten per cantons, with their specificities.
This largely leads to bureaucratization of pro-
cedures and the process of granting conces-
sions itself, allowing the abuse, creating the
conditions for a possible corruption in the pro-
cedures for granting concessions at canton level
- this complexity leads to withdrawal of a num-
ber of concessionaires due to a greater need for
the involvement of third parties and extensive
documentation for participation in the proce-
dure of granting concessions.

BiH, FBiH and CANTONS:

RECOMMENDATION

It is necessary to perform the harmonization
of policies, practices, and procedures at all lev-

els (state to municipal level, considering that in
some cases municipalities play very significant
role in the process of granting concessions).
Also, it is necessary to remove all the unneces-
sary administrative barriers, particularly those
that hinder the realization of already signed
agreements. It is especially important to pay
attention to those procedures which are in the
process of obtaining the concession, which is
expected for a long time and remove all admin-
istrative and other obstacles for the purpose of
securing the efficient work of the Commission.
It is necessary to adopt legislation for this type
of concessions (e.g. the existence of FERK or
other similar bodies, with special rules and reg-
ulations under which they operate and work in
order to achieve efficiency in this area).

In addition to a possible harmonization with
the Law on Concessions at the state level, it is
necessary to further expand the Law on Con-
cessions at the FBiH level in terms of introduc-
ing transparency in the work of the Commission
for Concessions, and to set it as a condition for
harmonizing cantonal legislation on conces-
sions. It is necessary to more precisely deter-
mine the area of concessions and if needed limit
the Commission’s work load for the purpose of
maintaining transparency. It is unacceptable
that the concession is different at the state,
cantonal, and federal level, in the sense that
certain legal solutions at a low level contain
some of the concessions cases which don't exist
in legal solution at a higher level (e.g. see the
concession case, Law on Concessions in FBiH
and Law on Concessions in Tuzla Canton).

OPEN ISSUE

RECOMMENDATION

INSTITUTION

e Vaguely defined term “conces-
sionaire” at the state and en-
tity levels, especially in the
situation when the concession
was granted to a foreign legal
entity.

e Precisely define the time period in which | e Parliament of FBiH
the (foreign) legal entity, after the gra- | ¢ National Assembly of RS
nting of the concession, should esta- | ¢ Commission for Concess-
blish a domestic legal entity that will per-
form concessional activity and preci- | ¢« Commission for Concess-
sely define the term "concessionaire".

ion of BiH

ion of FBiH and RS
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OPEN ISSUE

RECOMMENDATION

INSTITUTION

e The procedures for granting con-
cessions are imprecisely defi-
ned (especially the part related
to the public tender) in the three
existing laws on concessions.

e Define the precise deadlines for each
step and responsibilities of all parties
in the process of granting concessions.

e Parliament of FBiH

e National Assembly of RS

e Commission for Concess-
ion of BiH

e Commission for Concess-
ion of FBiH and RS

Unsolicited offers are diffe-
rently regulated by entity laws.
The procedure itself is not pre-
cisely and in detail regulated
by the existing legal frame-
works due to lack of real price
competition which challenges
the basic principles of transpa-
rency and equal treatment.

e Ensure a harmonization of regulations
through the adoption of entity Draft
Law on Concessions that is currently
referred to parliamentary procedure.
To draft an independent proposal in
accordance with generally accepted
solutions such as those provided by
the UNCITRAL Model Legislative Pro-
visions on Privately Financed Infra-
structure.

e Parliament of FBiH

e National Assembly of RS

e Government of FBiH and
RS

e Responsible Entity Mini-
stries of FBiH and RS

e Competent Commission for
Concessions

Impossibility of taking over
projects by financial institu-
tions under the existing laws.

e The possibility of transferring the con-
cession contracts to financial institu-
tions is not clearly defined and there
are practical problems in such situa-
tions. It is necessary to precisely re-
gulate the transmission concession
contracts to financial institutions/cre-
ditors, but also from creditor to a third
party.

e Parliamentary Assembly of
BiH

e Parliament of FBiH

e National Assembly of RS

e Commissions for Concess-
ion of BiH, RS and FBiH

Discretion ability of the rele-
vant institutions in the process
of choosing a strategic partner
in the Republic of Srpska.

e More precisely define the conditions
under which a particular business en-
tity may be granted the status of a
strategic partner.

e National Assembly of RS

e Commission for Concession
of RS

e Relevant Ministries of RS for
approving strategic part-
ners

LEGISLATION IN THE

PROCEDURE OF OBTAINING CONCESSIONS IN BiH

Inconsistent application of the
principle of timeliness and tra-
nsparency in the procedure of
granting concessions.

o0 Procedure for granting concessions
must be managed effectively and in a
timely manner and determine the exact
deadlines for the implementation of
procedures for granting concession.
All processes involving concessions
must be transparent in a way that all
parties concerned have an insight into
the operation and decision making of
Commission for Concessions.

o Competent Commissions for
Concessions
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OPEN ISSUE

RECOMMENDATION

INSTITUTION

LEGISLATION IN THE PROCEDURE OF OBTAINING CONCESSIONS IN BIH

o An appeal cannot be filed aga-
inst the decision of the Com-
mission for Concessions except
in two cases. In any other case
it is allowed to institute an ad-
ministrative proceeding at the
FBiH Supreme Court i.e. canto-
nal courts.

o Second instance jurisdiction should be

introduced in a way that Commission
at the state level functions as an ap-
pellate authority for the Commission
at the Federal level, and the Commis-
sion at the Federal level would func-
tion as an appellate authority for the
cantonal Commissions for Concessions.

(0]

Parliamentary Assembly of
BiH

Parliament of FBiH
Competent Commissions
for Concessions

The large number of laws on
concessions in BiH which com-
plicates the procedure of gran-
ting concessions.

It is necessary to perform the harmo-
nization of policies, practices, and pro-
cedures at all levels. Also, it is nece-
ssary to remove all the unnecessary
administrative barriers, particularly
those that hinder the realization of al-
ready signed agreements and remove
all administrative and other obstacles
for the purpose of securing the effi-
cient work of the Commission.

(0]
(0]

Parliamentary Assembly of
BiH

Parliament of FBiH
Competent Commissions
for Concessions
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6.7 ENERGY EFFICIENGY AND
RENEWABLE ENERGY SOURCES

ENERGY EFFICIENCY

INTRODUCTION

BiH is a signatory to a number of interna-
tional agreements which establish obligations
related to policy and regulatory reform in the
energy sector. As a signatory to these agree-
ments, BiH has made a series of commitments,
including the modernization of legislation in the
field of energy efficiency. Under modernization,
in this context, it is generally considered the
adoption of new legislation harmonized with the
relevant EU directives (i.e. Directive 2006/32/
EC, Directive 2010/30/EU and 2010/31/EU),
and an obligation under international agree-
ments and contracts signed by BiH, as follows:

- Stabilization and Association Agreement;

- Energy Charter Treaty, and

- The Energy Community Treaty

In addition, the Protocol on Energy Efficiency
and Related Environmental Aspects (here-
inafter: "PEEREA") (which was enacted as part
of the Energy Charter Treaty and ratified by
Bosnia and Herzegovina in 2001.) urges BiH to
implement energy projects in order to provide
economical and energy efficient way of mini-
mizing the negative impact on the environment.

Bearing in mind the importance of the mod-
ern energy efficiency system, primarily for BiH
and for foreign investors too and in accordance
with the legislative reforms which are being im-
plemented currently, hereinafter the general
weaknesses related to this issue have been
identified and indicated by the FIC members.

EXPERIENCES: OPEN ISSUES AND
RECOMMENDATIONS

The lack of legal framework for the implementa-
tion of measures in order to increase the energy
efficiency in accordance to EU standards

WHITE BOOK

BiH and FBiH: OPEN ISSUE

The last report on the implementation of the
PEEREA in BiH identified the main problems as
the lack of an overall energy policy at the state
and entity levels as well as financing energy ef-
ficiency policies. As a consequence, the BiH has
no legal framework to adequately implement
energy efficiency measures in line with EU stan-
dards.

BiH and FBiH: RECOMMENDATION

First of all, BiH must adopt a national plan
to formulate goals and strategies for policy at
the state and entity levels with the aim of sav-
ing energy by 9% by 2018 (in accordance with
Directive 2006/32/EC) and define the imple-
menting measures to increase energy efficien-
cy.

In addition, it is necessary to create the cru-
cial legal, regulatory and institutional environ-
ment through:

- the adoption of Law on Energy Efficiency

(expected adoption of entity laws);

- adoption of secondary legislation (bylaws)
in the field of energy efficiency, in accor-
dance with the above mentioned three EU
directives; and

- initiate the adoption of incentive measures
for the implementation of projects related
to energy efficiency.

Finally, in addition to the foregoing, it is nec-
essary to:
- develop and implement programs related
to energy efficiency;
- implement the adopted policy; and
- cooperate at regional and international
level in this area.

RENEWABLE ENERGY SOURCES

INTRODUCTION

In the energy sector in BiH the competence
is divided between different levels of govern-
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ment - the production, supply and distribution
of electricity, as well as the internal market,
falls under the jurisdiction of the entity, while
the transfer and international trade in electricity
falls under the jurisdiction of agencies at the
state level. Accordingly, the complete regula-
tions in the domain of renewable energy sources,
including the modalities for their incentives,
completely fall under the jurisdiction of the en-
tity governments.

With the exception of relevant laws on en-
ergy, which regulate a general legal framework
for the energy sector, governments, independ-
ent regulatory agencies and system operators,
each within their jurisdiction, adopted a series
of regulations which determine details of vari-
ous aspects of the electricity industry. Addition-
ally, given that the cantons in the Federation of
BiH have the jurisdiction in the area of conces-
sions for the exploitation of renewable energy
sources it makes the procedures of the success-
ful implementation of projects in this area very
complicated. Common to both entities is the
lack of a general law to fully regulate the area
of renewable energy sources. Current regula-
tions, however, treat this matter through appro-
priate decree of the entity governments and
therefore the adoption of laws on the renewable
sources of electric energy imposes itself as the
next, inevitable, step. The field data indicate
that there are different degrees of development
of renewable energy sources projects in two en-
tities. Until now, there has been an intensive for
development of small hydroelectric power plants
projects in the Federation, while other forms of
energy from renewable sources is used in a
negligible amount. The causes of this adverse
trend are different, ranging from the previously
present very low level of incentive tariffs, par-
ticularly in the Republic of Srpska, the lack of
coordination among ministries responsible for
issuing permits in this area, and the lack of pro-
fessional competence in government agencies
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that deal with this issue. Some of the key short-
comings and perceived problems were discu-
ssed below.

EXPERIENCES: OPEN ISSUES AND
RECOMMENDATIONS

Government incentives for the development of

projects in the field of renewahle energy

sources

FBiH and RS: OPEN ISSUE

The amount of incentives for the develop-
ment of projects in the area of renewable en-
ergy sources is defined in the relevant decrees
of both entity governments. The problem is the
fact that the budget for these payments in the
Federation of BiH, for the future period, is al-
most completely filled, while in the Republic of
Srpska, primarily due to a smaller number of
projects in this area, the budget is slightly
higher, but also limited in a long-term sense.

FBiH and RS: RECOMMENDATION

Since the increase of available budget is di-
rectly related to the increase in electricity tariffs
for the ultimate consumers, in the future it is
not realistic to expect significant changes in this
segment. We propose the relevant govern-
ments to consider additional measures of incen-
tives for investments in renewable energy
sources, which would prevent the total freezing
of activities in this field. One of the possible
measures could be a tax relief, which would en-
able more favourable conditions for the realiza-
tion of projects in the area of renewable energy
sources.

The amount of concession fees for the area of

renewahle energy sources

FBiH and RS: OPEN ISSUE

Certain levels of government imposed the
concession fee as a key criterion in granting
concessions for projects in renewable energy



sources. In doing so, the value of these benefits
sometimes reached unrealistic costs, which, ul-
timately, led to stagnation in their realization.
The problem, in fact, lies with the inexperienced
bidders who offer the amount of fees that ob-
struct their realization.

FBiH and RS: RECOMMENDATION

The competent authorities must apply strictly
defined procedures for granting these type of
concessions. Therefore, it is necessary to intro-
duce eminent experts in the subject matter as
members of the Concession Commission which
establishes criteria for tendering which would
result in professionalizing their work and im-
proving the technical knowledge. Aware of the
fact that the amount of concession fees shall re-
main a key criterion for their granting for a long
period of time, we propose considering the in-
troduction of its variable values in accordance
with prescribed financial flow of the realization
of concrete projects in the area of renewable
energy sources.

Amendment to the Ordinance on Technical Re-

quirements for Thermal Protection of Buildings

and Rational Use of Energy

FBiH: OPEN ISSUE

Article 25 of Draft Law on Energy Efficiency
in the Federation, called Energy Efficiency and
Characteristics of Buildings. Paragraph 3, which
refers to the Ordinance on the Technical Re-
quirements for Thermal Protection of Buildings
and Rational Use of Energy, states it is neces-
sary to point out that under Article 47 Para-
graph (2) of the Ordinance compact system
facades (ETICS) based on the expanded poly-
styrene and mineral wool are also mentioned.

We believe that the producers of the third
material used in ETICS system are damaged.
Specifically, it is about Multipor mineral insula-
tion board approved on the basis of the Euro-
pean Technical Approval ETA-005/093. It is a
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heat-insulating material for ETICS system
which is neither expanded polystyrene nor the
mineral wool. Besides the ETICS system there
is also the European Technical Approval ETA -
06/0184. In the Appendix C of the mentioned
Ordinance, Table 4 under the number 7 heat-
insulating materials, there is no mention of Mul-
tipor.

FBiH: RECOMMENDATION

Mentioned thermal insulation material should
be added to the Ordinance on Technical Re-
quirements for Thermal Protection of Buildings
and Rational Use of Energy, both for the heat-
insulating material and for the ETICS system.

Inahility to use alternative sources of energy in

the cement industry

FBiH: OPEN ISSUE

The use of waste as an alternative energy
source is generally known in the whole world.
The cement industry is particularly suitable for
these processes; because the temperature at
the furnace combustion (rotary kiln for clinker
production) is more than 1400 °C. Combustion
at such a high temperature is practically harm-
less in terms of the potential occurrence of
harmful substances in the exhaust gases. This
very fact is the main reason why all modern ce-
ment factories in Europe and the world use
waste as an alternative fuel.

It is interesting to mention everything that
can be used as fuel in the cement industry -
used oils, fats, chemicals, wood waste, textiles,
old tires, animal waste, even sewage sludge.
Today, the modern environmental and so-called
sanitary landfills have been converted into fuel
factories that are called RDF (Refuse Derived
Fuel). Most of the cement factories use RDF as
the primary fuel instead of conventional fossil
fuels. The share of alternative fuels usage com-
pared to fossil fuels - example in the Czech Re-
public more than 68%, in Hungary over 80%,
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in Germany the percentage of waste used as a
fuel has reached the whole 100%. By using the
RDF and other types of alternative fuels, emis-
sions of greenhouse gases (CO2 and NOx) do
not increase, they even decrease. Project for
the use of alternative fuels in the cement indus-
try is called "Win - Win - Win" project. At the
same time the use of grant resources (fossil
fuels - expensive energy) would reduce, the
problem of emission of greenhouse gases into
the atmosphere and an increasing problem of
waste in BiH would be solved. In addition, it
creates the chance for the development of a to-
tally new economic activity - collection and dis-
tribution of solid waste, such as old tires. The
big problem for the factories that have already
prepared projects of alternative fuels is the lack
of understanding and resistance of local com-
munities.

While the necessary legal regulations for the
implementation of these projects exists (set of

environmental laws and implementation regu-
lation) personal interests of individuals in the
local community and political lobbying obstruct
the realization of the projects, thus favouring
certain factories (for which environmental per-
mits are issued - which implies the use of alter-
native fuels) while other factories are at dis-
advantage although they operate in the same
country, entity, or canton, where the same con-
ditions and laws apply.

FBiH: RECOMMENDATION

It would be necessary for the independent
experts to launch a wider campaign which
would, among other things, include the educa-
tion and training for local authorities and local
population.

The Federal Ministry of Environment and
Tourism as a national authority which is respon-
sible for issuing environmental permits should
be more involved in solving this problem.

OPEN ISSUE

RECOMMENDATION

INSTITUTION

e The lack of legal framework for
the implementation of measu-
res in order to increase the
energy efficiency in accordance
to EU standards.

Adopt a national plan to formulate
goals and strategies for policy at the
state and entity levels and define the
implementing measures to increase
energy efficiency through:

the adoption of Law on Energy Effi-
ciency

adoption of bylaws in the field of ene-
rgy efficiency, in accordance with the
above mentioned three EU directives,
and

initiate the adoption of incentive mea-
sures for the implementation of pro-
jects related to energy efficiency.

e Ministry of Foreign Trade
and Economic Relations of

BiH

e Ministry of Energy, Mining
and Industry of FBiH

e Ministry of Industry, Ene-
rgy and Mining of RS

e Government incentives for the
development of projects in field
of renewable energy sources.

Consider additional measures of in-
centives for investments in renewable
energy sources, which would prevent
the total freezing of activities in this
field.

e Governments of FBiH and

RS
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OPEN ISSUE

RECOMMENDATION

INSTITUTION

e The amount of concession fees

for the area of renewable ene-
rgy sources.

e The introduction of variable values of

concession fees in accordance with
prescribed financial flow of the reali-
zation of specific project.

e Commission for Conces-
sion of BiH

e Commission for Conces-
sion of FBiH and RS

Ordinance on Technical Requi-
rements for Thermal Protection
of Buildings and Rational Use
of Energy does not contain a
provision on the use of Multi-
por mineral insulation boards
approved on the basis of the
European Technical Approval.

It is necessary to include Multipor in
the Ordinance on Technical Require-
ments for Thermal Protection of Buil-
dings and Rational Use of Energy.

e Ministry of Physical Plan-
ning of FBiH

Inability to use alternative so-
urces of energy in the cement
industry.

e The authorities competent to tackle

this problem should get involved in
the process of solving it and at the
same time launch a campaign to raise
awareness and engage the general pu-
blic through education and the media.

e Ministry of Environment and
Tourism of FBiH
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6.8. JUDICIARY

INTRODUCTION

The division of the state in different political
units has resulted in the division of the court
system, i.e. the presence of a total of four judi-
cial systems - the system at the state level, the
system at the level of the two entities, and at
the Brcko District level. At the state level there
is the Constitutional Court, whose jurisdiction is
defined in the text of the Constitution, and the
Court of BiH, which has jurisdiction only in cer-
tain areas.

In particular, the judiciary in BiH consists of
regular and specialized courts, and this is reg-
ulated at the state and entity levels, namely by:
the Law on the Court of BiH - official consoli-
dated version ("Official Gazette of BiH", no.
49/09), Law on Courts in the Federation of BiH
("Official Gazette of FBiH", no. 38/05, 22/06,
63/10 and 72/10), and the Law on Courts in the
Republic of Srpska ("Official Gazette of RS", no.
111/04, 109/05, 37/06, 17/08, 119/08, 58/09
and 116/09). There are also bylaws to further
regulate this area.

The judicial system of BiH has been the sub-
ject of a number of reforms in the past decade
which culminated in 2002 by introducing the
most significant reforms which continue to be
implemented. The aim of these reforms is to
simplify and improve the efficiency of the exist-
ing system and to improve the efficiency of the
courts.

It is important to emphasize that in 2008 the
Council of Ministers of BiH defined three main
pillars of reform in the justice sector, namely:
justice, greater access to justice, and support
to economic growth. The Council also adopted
an Action plan outlining specific activities, time-
lines, responsible institutions, and indicators of
implementation of these activities.

However, the BiH judiciary still demonstrates
certain drawbacks. In the process of accession
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to the EU, BiH will be required to fulfil specific
preconditions in the area of judiciary, such as
the strengthening of judicial institutions and the
rule of law. The problem is also in a large num-
ber of pending cases which continue to grow.

Specifically, the Stabilisation and Association
Agreement in Article 78 states that "the parties
in mutual cooperation in the field of justice and
internal affairs will pay special importance to
strengthening the rule of law and strengthening
the institutions at all levels in the field of ad-
ministration in general, and particularly in law
enforcement and court decision enforcement."
Cooperation, among other things, should be
aimed at strengthening the independence of the
judiciary and improving its efficiency and insti-
tutional capacity, equivalent treatment, etc.

Bearing in mind the importance of an effi-
cient judiciary as a guarantee of legal certainty
for foreign investors, in accordance to the cur-
rent reforms which are being implemented,
hereinafter FIC identified certain deficiencies re-
lating to the judiciary in BiH.

EXPERIENCES: OPEN ISSUES AND
RECOMMENDATIONS

The lack of regulation on international legal as-

sistance in civil and commercial matters

BiH: OPEN ISSUE

The growing number of cross-border trans-
actions, which involves more dynamic move-
ment of goods, people and services, requires a
greater degree of cooperation between the
states, especially when it comes to the justice
sector.

In this regard, the international legal assis-
tance is effective and concrete form of such co-
operation in cases where, for the purposes of
proceedings pending before a court, a foreign
court (or foreign competent authority) is asked
to perform certain procedural actions (e.g. pre-
senting evidence). As such, international legal



assistance requires central role of courts and
judges in order to be successfully implemented.

Existing forms of providing international
legal assistance in BiH are regulated by specific
rules contained in a number of multilateral and
bilateral treaties!®, which are based on reciproc-
ity facts. On the other hand, this question is
also regulated in a highly general manner and
by entity laws on civil procedure, i.e. the FBiH
Law on Civil Procedure and the RS Law on Civil
Procedure.

Therefore, the judges should, in addition to
domestic legislation, be familiarised with most
international instruments which regulate this
issue in civil and commercial matters. Particu-
larly, this implies that the judges become famil-
iarized with international agreements which are
effective in BiH, when these agreements should
be implemented, which countries signed the ag-
reements, and the texts of agreements should
be easily accessible to them. However, it is no-
ticeable that there is still no sufficient knowl-
edge about mentioned agreements or establis-
hed practice of their implementation.

Considering the above, it can be concluded
that there is legal uncertainty for foreign indi-
viduals and legal entities whose potential claims
related to international legal assistance in BiH
cannot be met adequately in the case of civil
and commercial disputes.

BiH: RECOMMENDATION
Justice sector in BiH should be established
in such a way to allow the judicial authorities in
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BiH efficient cooperation with the judiciary and
other institutions in foreign countries. Efficient
access to justice will not be fully enabled until
there's adequate implementation of legislation
in BiH (like those that already exist in the chap-
ter on criminal field!*) which would regulate this
matter in a unique way.

In order to conduct a successful implemen-
tation of these international conventions and
agreements it is necessary to adopt a specific
legal framework i.e. a special law on international
legal assistance in civil and commercial matters.

Such law would contain general and specific
forms of international legal assistance in civil
and commercial areas??; it would allow judges
to improve their mutual judicial cooperation and
facilitate addressing and execution of requests.

In this regard, the adoption of this kind of law
is also the one of the main objectives that the re-
levant institutions in BiH are obliged to accom-
plish in accordance with the Action plan on Strat-
egy for Reform of the Justice Sector in BiH®3.

Finally, it is necessary to ensure continuous
training for judges in BiH, as well as for the civil
servants participating in the process of provid-
ing international legal assistance, and it is nec-
essary to improve the harmonization of judicial
practice in this area.

Specialization of courts and judges (for the com-

mercial court cases)

FBiH and RS: OPEN ISSUE

Adoption of humerous acts in different areas,
and their complexity, implies a growing need for

0 For example The Hague Evidence Convention on the presentation of evidence abroad, in civil and commercial matters,
which came into force in Bosnia and Herzegovina in November 2008 and Convention on delivering judiciary and extraju-

diciary acts abroad, in civil and commercial matters.

1 International legal assistance is further treated by a special Law on international legal assistance in criminal matters

BiH ("'Official Gazette of BiH no. 53/09").

2 The main forms of international legal assistance are delivering judicial and extrajudicial documents abroad to individuals
and legal entities, presenting and obtaining evidence abroad, and obtaining information on the content of foreign public
documents and foreign laws, the exercise of strict alimony requests by foreign court, court procedures in cases of cross-

border child abductions.

3 Action plan for the implementation of the strategy for the reform of the justice sector in Bosnia and Herzegovina (third

revised) , Sarajevo, January 2012.
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specialization of judges in certain legal areas.
In this regard, the issue of specialization of
courts and judges is closely related to the or-
ganization and structure of the courts, their ju-
risdiction, as well as education and training of
judges.

However, in practice, the lack of capacity af-
fects the assignment of cases in a way that
judges preside the cases of different nature,
which prevents them from having an adequate
specialization and the appropriate level of train-
ing in a particular area.

Moreover, some cases require familiarity
with the concept that surpasses the legal sphere,
which requires additional training for optimal
resolution of the cases (e.g. in the case of com-
mercial disputes the knowledge of certain eco-
nomic concepts or market conditions is requi-
red, or in matters relating to the Law on Com-
petition etc.).

In other words, improving the business en-
vironment for investments cannot be fully real-
ized if investors, who need an effective resolu-
tion of their disputes with respect to their busi-
ness activities and often high-value commercial
disputes, lack the confidence that their case will
be resolved in an efficient and quality manner
by judges who have, through specialization,
achieved the appropriate level of expertise to
deal with them.

FBiH and RS: RECOMMENDATION

When it comes to commercial cases, it is
recommended to increase the capacity, the
number of judges in municipal courts with com-
mercial departments, in order to expedite the
treatment of complaints and closing of commer-
cial disputes.

Due to the great complexity of commercial
cases, it is necessary to establish a higher de-

gree of specialization for judges in order to be
able to better identify the certain legal specifics
of these cases. In this regard, it is necessary to
provide economic-oriented training for judges
which would enable them to adequately under-
stand the market in BiH, as well as a modern
market economy, and in particular the common
market of the European Union, because BiH as-
pires to the EU membership.

It is also recommended to take into account
the Recommendations of the Council of Europe
- of the so called Consultative Council of Euro-
pean Judges?®4, contained in the Opinion no. 15
on the specialization of judges which was
adopted November 13 2012%>. These recom-
mendations may be particularly relevant for BiH
(as a member state of the Council of Europe)
since they reflect various nations’ experiences
on judicial specialization in general, and include
a comparative review of generally accepted
trend of specialization and internal judicial or-
ganization of all other member states, including
countries of the European Union. In addition to
reviews and descriptions of different specializa-
tions, these recommendations describe the spe-
cific framework within which the specialization
of courts and judges should be established.

Trial within a reasonahle time

FBiH and RS: OPEN ISSUE

The Constitution of Bosnia and Herzegovina
in Article II/3e provides for the right to a fair
trial and the right to a fair hearing in civil and
criminal matters. One of the key elements of
the right to a fair trial is the right to reach a de-
cision, or finalization of proceedings within a
reasonable time.

This element is a key topic when it comes to
the judicial system in Bosnia and Herzegovina.
In practice every day we see the inefficiency of

14 Consultative Council of European Judges is a unique advisory body of the Council of Europe, composed entirely of judges
that make recommendations related to the independence, impartiality and competence of judges
15> "Opinion no.15 of the consultative Council of European judges on the specialization of judges' was adopted during the
13th plenary session of the Consultative Council of European Judges (Paris, 5-6 November 2012).
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the judiciary, long trials, as well as the failure
to comply with court decisions. However, there
are a number of acts that are aimed at ensuring
the right to a trial within a reasonable time.
Thus, the laws on civil procedure provide
that the court shall conduct proceedings with-
out delay and with the least cost, and prevent
any misuse in the proceedings. Furthermore,
the current Law of Civil Procedure provides that
the court handles received complaints effi-
ciently and in a timely manner, for example Ar-
ticle 69 of the Law on Civil Procedure of FBiH
stipulates that claim with supporting documen-
tation shall be submitted in response to the de-
fendant within 30 days from receiving correct
and complete claim in court or Article 75, Para-
graph 4 which states that a preliminary hearing
will be held, as a rule, not later than 30 days
from receiving the written statement of de-
fence, or after the expiration of the deadline for
filing statement of defence by defendant. Al-
though at first glance it seems that there are
mechanisms of control of the proceedings and
the realization of the right to trial within a rea-
sonable time, we witness every day a non-com-
pliance to these provisions, which is especially
apparent in Labour Law disputes which take
years, even when conducting enforcement pro-
ceedings, although the Law on Enforcement
Procedure expressly states that all enforcement
proceedings are to be urgently treated. This sit-
uation in practice and every day discussion
about the slow pace of justice has resulted in
efforts to better regulate the conducting of pro-
cedure in order to increase efficiency. Efforts to
reform the judiciary in BiH resulted in enact-
ment of the Ordinance on time frames for deal-
ing with cases in the courts and prosecutors'
offices in Bosnia and Herzegovina. The main
purpose of this Ordinance is to establish the cri-
teria and methodology for determining and
monitoring compliance with optimal and pre-
dictable timelines for closing the cases before

WHITE BOOK

the courts and prosecutor's offices in accor-
dance with the Guidelines of the European
Commission for the Efficiency of Justice. Unfor-
tunately, what this Ordinance lacks is determin-
ing specific measures for sanctioning in case of
unreasonable duration of proceedings, but the
Ordinance, as well as all previous legislations,
provides only general guidance, without speci-
fying measures that would really contribute to
the application of legal and other acts in prac-
tice. Therefore, all previous legislation on the
subject, actually just remain a dead letter.

FBiH and RS: RECOMMENDATION

For the purposes of expediting the judicial
process it is necessary to adopt a concrete
package of measures which will, on one hand,
introduce specific measures determining sanc-
tions in case of violation of the right to trial
within a reasonable time, and on the other hand
disburden judges in order for disputes to be
dealt with quickly and efficiently.

One possible measure is the establishment
of the institute of protection of the right to trial
within a reasonable time, based on the Sloven-
ian law. Request for the protection of the right
to trial within a reasonable time shall be ad-
dressed to the President of the Court in which
the infringement occurred, who upon receiving
the request, sets a deadline for resolving the
matter (no longer than 6 months). If the case
is not resolved within that time the party turns
directly to a higher court with a request for pay-
ment of compensation for the violation of the
right to trial within a reasonable time. The Court
again determines a deadline by which the case
must be resolved, but also the amount of com-
pensation to be paid for the violation of rights.
In addition, it would be practical to introduce a
judicial inspection, an independent body which
would monitor the legality and effectiveness of
the judges in the proceedings. The process
would be greatly accelerated if the technical op-
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erations would be transferred to the adminis-
trative staff. There is no reason for the judges
to perform technical work such as determining
the date of hearing, checking addresses, offi-
cially obtaining information and documents, for-
warding submissions among the parties, remin-
ding parties about the missed court duties.
These are the obligations of the administrative
staff. Finally, it always remains the possibility to
employ a larger number of judges and thus dis-
burden judges overloaded with cases, or under
the jurisdiction of municipal courts sort out dis-
putes between craftsmen, traders and compa-
nies which fall under jurisdiction of competent
commercial courts —as it is in the Republic of
Srpska.

The linkage hetween the companies’ registry

and court departments

FBiH and RS: OPEN ISSUE

When establishing a business it is necessary
to obtain a certificate stating that there are no
debts in the fine registry. The application for the
certificate is submitted to the municipal court
with a 7 days deadline for issuing it. Submitting
this motion is charged 15 KM which demon-
strates that this procedure is a waste of time
and money given that the registration courts
could resolve this procedure more easily by
electronically accessing a fine registry from the
offence procedures.

In addition, the lack of connection between
the various judicial departments is a common
problem in cases when the judges, during the
executive, civil or extra judiciary proceedings,
require the party to submit a land registry entry
or a statement from the register, or to provide
some other data which are actually issued by
the same court, only different department, in
the unrealistically short time. In this way the
civil, extra judiciary and especially executive
proceedings, which are usually of the pressing
matter, are being unnecessarily prolonged. Ob-
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taining data from the register or the land reg-
istry office can last a couple of months (depend-
ing on the court in question) instead; the judge
should obtain this information immediately by
accessing the electronic data or CMS system.

The Article 57 of the Company Law in FBiH
dictates the obligation to enter the annotation
about initiating the liquidation procedure or
bankruptcy into the company's register. In prac-
tice, this annotation is entered upon the com-
pletion of the liquidation process which causes
uncertainty in business relationships in a way
that other parties, due to untimely flow of in-
formation, enter into legal procedures with
companies that are in the middle of a liquida-
tion process.

FBiH and RS: RECOMMENDATION

By consolidating the companies' registry and
the court offence department in a way to facil-
itate the access to the companies' registry and
the fine registry, with minor cost and technical
improvements, the procedure would be signifi-
cantly accelerated and the cost of registering a
business or data change would be significantly
reduced. An access to the fine registry records
would allow the registry courts to confirm, in a
matter of minutes, if the founder or a CEO has
any unpaid fines.

The abolition of submitting the certificate
which proves that there is no debt is due to fact
that this step is not listed in the procedures of
the Law on Business Registration. In addition to
connecting companies with the offence depart-
ment of the court, connecting the companies’
registry and land registry with the civil, extra
judiciary and executive departments of the
courts would also accelerate time consuming
procedures before the court. Doing so would re-
duce the workload of judges who, instead of
having conclusions or orders for delivering the
date from one of the above mentioned registers
delivered to the parties on several occasion,



should have an insight into those registers. In
this way the principle of the effectiveness of the
procedure would be fully honoured, the result
would be a significant time savings for the
judges and the civil parties which would facili-
tate the completion of the proceedings before
the court. It is important to emphasize that this
way of work would increase the legal certainty
of the parties in the procedure, especially given
the fact that due to enormously long proceed-
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ings before the court some of the parties (par-
ticularly the enforces) cease to exist.
Additionally, it is necessary for the registra-
tion courts to introduce a practice of entering
annotations when companies enter into liquida-
tion process in order to ensure the safety of
legal transactions in a way that the annotation
would be entered immediately upon the com-
mencement of the liquidation process.

OPEN ISSUE

RECOMMENDATION

INSTITUTION

e In order to conduct a successful im-

e Ministries of Justice of BiH,

e The lack of regulation on inter-
national legal assistance in civil
and commercial matters.

plementation of international conven-
tions and agreements it is necessary
to adopt a specific legal framework i.e.
a special Law on International Legal
Assistance in Civil and Commercial
Matters. Such law would contain ge-
neral and specific forms of internatio-
nal legal assistance in civil and
commercial areas; it would allow jud-
ges to improve their mutual judicial
cooperation, and facilitate addressing
and execution of requests.

FBiH, RS
e Legislative Authorities of
BiH, FBiH and RS

e Specialization of courts and ju-
dges (for the commercial court
cases).

It is recommended to increase the
number of judges in municipal courts
with commercial departments, in order
to expedite the treatment of com-
plaints and closing of commercial dis-
putes. It is necessary to establish a
higher degree of specialization of jud-
ges in order to be able to better iden-
tify the certain legal specifics of these
cases. In this regard, it is necessary
to provide economic-oriented training
for judges which would enable them
to adequately understand the market
in BiH, as well as a modern market
economy, and in particular the com-
mon market of the European Union,
because BiH aspires to the EU mem-
bership.

e High Judicial and Prosecu-
torial Council of BiH- HIPC

e Centre for Judicial and Pro-
secutorial Training of FBiH
and RS - CIPT

e Trial within a reasonable time.

In order to accelerate court procee-
dings it is necessary to adopt a concre-

e High Judicial and Prosecu-
torial Council of BiH - HIPC
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OPEN ISSUE

RECOMMENDATION

INSTITUTION

te package of measures, such as mea-
sures for sanctioning the infringement
of trial within a reasonable time; esta-
blish the institute of protection of the
right to trial within a reasonable time;
establish a judicial inspection which
would monitor the legality and effi-
ciency of judges, technical operations
such as determining the date of hea-
ring, checking addresses, official data
acquisition, etc. should be transferred
to administrative staff; hire more jud-
ges.

e The linkage between the com-
panies’ registry and court de-
partments.

By consolidating the companies' regi-
stry and the court offence department
in a way to facilitate the access to the
companies' registry and the fine regi-
stry, with minor cost and technical im-
provements, the procedure would be
significantly accelerated and the cost
of registering a business or data
change would be significantly redu-
ced. Additionally, it is necessary for
the registration courts to introduce a
practice of entering annotations when
companies enter into liquidation pro-
cess in order to ensure the safety of
legal transactions in a way that the
annotation would be entered imme-
diately upon the commencement of
the liquidation process.

e Courts in FBiH and RS

106




6.9. EXPORT

INTRODUCTION

The importance of implementing reforms to
increase exports from Bosnia and Herzegovina
is reflected in the positive correlation between
the flows of direct foreign investments (FDI)
and export and the assumption that the sectors
which recorded more export were usually the
ones with the highest FDI inflows in a country,
and vice versa, the sectors that attracted the
largest amounts of FDI have the greatest ex-
port potential. In recent years this assumption
has been a subject of many scientific studies
and there is much evidence in its favour. Ac-
cording to the research carried out by the World
Trade Organization (WTO) there is a moderately
positive correlation between FDI in a country
and import and export. The data indicates that
the FDI inflow into the country and country's
export are complementary categories, while in
the case of import, the FDI inflow and import
are alternative or complementary categories,
depending on the country’s policy. If we com-
pare the period between 2007 and 2011 we will
see that there is a direct proportional move-
ment of total BiH export and the inflow of FDI
in BiH which shows a significant decrease in
both categories in 2009 due to an emergence
of the global economic crisis and a slight recov-
ery between the period of 2010 and 2011.

The inflow of the FDI is not only an influx of
capital, but also the basis for the increase in
trade, economic growth and development, and
creating new jobs. It is therefore necessary to
carry out all the reforms in the field of invest-
ment policy in BiH in order to overcome the
regulatory barriers to attracting and retaining
foreign investments in Bosnia and Herzegovina.

When exporting their products, the ex-
porters from BiH, among other things, deal with
the problems which could be classified as non-
tariff measures/barriers. In February 2012 the
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Conference on Trade and Development of the
United Nations (UNCTAD) adopted a new clas-
sification of non-tariff measures for import and
export. Nowadays the non-tariff barriers are the
most important regulatory instrument for the
trade policy of various countries, especially for
the developed major economies, and they are
reflected in different policy measures which, in
addition to customs tariffs, may have an eco-
nomic effect on international trade and are
largely governed by the rules of the World Trade
Organization.

Administrative barriers are special types of
non-tariff barriers. The main sources of these
barriers are legislations and administrative pro-
cedures which have a restrictive effect on the
international trade and export from the country
and can be seen in all non-tariff measures.
Many of these administrative procedures are
common and necessary for the protection of
peoples' health, environment and, country's
economy. However, some of the procedures are
the obstacles to the international trade and ex-
port due to its complexity, duration, and cost,
and have a negative effect on export.

When exporting their products to CEFTA re-
gion, BiH exporters also face problems of non-
tariff barriers and related administrative barriers
for example: providing a single bank guarantee
at the state level, by the region and by type of
the import - since the ITA has 4 regions the for-
warder must provide a single bank guarantee
for each region. Also, for each type of import,
such as temporary import, transit, etc. the spe-
cial bank guarantee should be provided. A re-
form should be carried in order to insure that
the forwarder provides a single bank guarantee.

Also, the companies are faced with problems
related to the provision of documentation for
import and export. In order to receive a permit
for a specific import an importer must collect
documentation from multiple levels of govern-
ment which often involves state and entity lev-
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els and makes the process very complex. Also,
the systematized information on the required
documentation is not available at one place.
When issuing permits, a problem often arises
due to failure to submit documents which state
institutions could obtain ex officio. In addition
to general problems there are those related to
obtaining import/export documentation in spe-
cific cases (example different taxes between the
entity ministries of commerce).

We hope that the constant cooperation with
all levels of BiH government will result in inten-
sifying reform process in order to accelerate
country's path to the EU, reduce the adminis-
trative burden for enterprises, attract direct for-
eign investments, increase export, and strengthen
the unique economic area.

The focus should be on transparency and
"smart" (better) regulation. Smart (better)
regulation is particularly used in the EU since
2010 when the European Commission (EC)
firmly stood for the view to ensure quality con-
trol. It is necessary to carry out systematic
work on the simplification of export procedures,
and then to improve the quality of regulation
and, finally, the completion of regulation and
transparent publication of information and pro-
cedures on-line. Analysis of the procedures
should be designed in a way that opens the
possibility of increasing regulation, if the bene-
fits exceed the costs of such an approach, as it
is the case in the UK. The idea is to introduce
better and smarter regulation which would pro-
tect the consumers and the work of entrepre-
neurs. Also, it is necessary to establish an ele-
ctronic registry with all import/export proce-
dures in one place which would facilitate an ac-
cess to information for the business sector and
ensure transparency.

The BiH Council of Ministers, the govern-
ments of the Republic of Srpska and the Feder-
ation of Bosnia and Herzegovina in cooperation
with the International Finance Corporation
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(IFC), a member of the World Bank Group, in
partnership with the Kingdom of Sweden and
the Ministry of Finance of Austria, initiated re-
forms to simplify import/export procedures and
reduce export expenses for private sector. Work
on this reform involves reducing administrative
barriers related to import/export procedures for
the key export sectors in BiH, food prepara-
tions, vegetable and animal products, wood,
metal processing sector, and mechanic engi-
neering sector.

248 administrative procedures related to im-
port and export have been mapped - 94 at the
state level, 74 at the FBiH level, and 80 at the
RS level. The total costs of these proceedings
burden the economy by 56.308.247, 53 BAM,
out of which 37.157.759, 83 BAM at the state
level, 9.855.929, 58 BAM at the FBiH level, and
9.294.558, 11 BAM at the RS level. The calcu-
lation was made using the methodology of as-
sessing the administrative burdens used by EU
which is based on a frequency of actual appli-
cations for issuance of administrative decisions
in 2012. Indirect costs are much higher. If the
authorities accepted the joint recommendation,
it would result in a reduction of direct and indi-
rect costs of administrative procedures for busi-
ness sector for over 30%.

EXPERIENCES: OPEN ISSUES AND
RECOMMENDATIONS

Issuing and Recognition of Certificates in Coun-

tries in the Region and EU

FBiH and RS: OPEN ISSUE

The difficult
formed following the collapse of the former Yu-
goslavia are burdened by their mutual non-
recognition of certificates or national certifying
institutes that issue certificates for products
that seek to find buyers in neighbouring coun-
tries. This is the reason we need to certify one
and the same product in the same way, but by

relations among countries



each national certifying body, depending on the
neighbouring country where we want to export
the product. For example, a certificate for ce-
ment that is in line with the requirements of
harmonized EU standards or norms (EN) and is
issued by the national institute in BiH is not rec-
ognized in Croatia; on the other hand, the same
certificate issued by the Croatian institute ac-
cording to the requirements of the same EN
norm is not recognized in the EU! An additional
problem in BiH is the fact that at BiH level there
is no institute or a similar body that can issue a
certificate or CE mark for a product that will be
valid in the countries in the region and in EU
member’s states.

FBiH and RS: RECOMMENDATION

In this respect, additional efforts should be
made to ensure that at least the neighbouring
countries (BiH, Croatia, Serbia, Montenegro)
start mutually recognizing certificates issued by
competent national institutions. This would avoid

WHITE BOOK

duplication or multiplication of the certification
procedure, which requires a lot of funds and
time from everyone, makes the product more
expensive and reduces its competitiveness in
the neighbouring countries’ markets.

Automation of the Process of Awarding ECMT Ii-

censes”

FBiH and RS: OPEN ISSUE

The award of ECMT licenses is not fully
transparent at the moment, in part due to the
fact that the present regulation does not include
a specific formula for the license award.

FBiH and RS: RECOMMENDATION:

The Ministry of Transport and Communica-
tions should amend the regulation in order to
formulate the entire process of awarding an
ECMT license through the use of algorithmic
award software. This would prevent discretio-
nary award of licenses and would ensure full
transparency.

CUSTOMS AND SPECIFIC ISSUES EXPORTERS FACE DURING CLEARANCE

FBiH and RS OPEN ISSUES AND RECOMMENDATIONS

ISSUE

RECOMMENDATION

o Too high price for correcting a CD (very often due
to a trivial technical error).

0 Reduce the price to a reasonable level (2,00-5,00
BAM).

o Individual payment of duty for each export gene-
rates additional bank charges.

o Allow collective complete monthly declaration for
those who have the status of an approved exporter
or at least collective payment of all duties on a sin-
gle payment slip when submitting documents for
the complete declaration.

o Collecting a copy of 3 EX declarations stamped by
competent authority at a border crossing and sub-
mitting it to the competent institution is a compli-
cated procedure, especially for large exporters.

o Placing mailboxes at all border crossings for for-
warders to put certified copies of EX declarations
in addressed envelopes supplied by exporters
would significantly facilitate this important and
complex operation. This practice has been used in
EU countries for a long time. Liberalization of dea-
dlines for submitting the documents would also be
very beneficial to exporters.
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ISSUE

RECOMMENDATION

o0 The customs authorities of some countries, at the
entrance, insist on retaining one copy of the in-
voice with the stamp of the BiH customs authori-
ties. This may result in the inability to submit
customs declarations for definitive export, which
is a customs offense that may result in withdra-
wing the approval for simplified procedure.

o Since we are not able to influence the customs re-

gulations of other countries we suggest that the
ITA - regional centre Banja Luka modifies the "In-
structions on simplified customs procedures based
on the invoice" - referring to the part containing
the number of approved invoices that are returned
to a exporter (three certified copies instead of
two). Our suggestion is that the customs officer
does not have obligation to inscribe tally number
on third copy, in which he notes the invoices - the
stamp of the customs office would be enough.

o Collecting invoices in the simplified procedure by
invoice represents a complex process, and by not
collecting all the invoices, problems arise with the
additional registration which then calls the appro-
val into question.

Provide opportunity and simple procedure for sub-
sequent endorsement of invoices by the customs
office at the border based on which the goods
enter into a simplified customs procedure, since
there is a hard copy in the official records and the
records in the electronic tally.

o Insufficient number of ECMT licenses for the BiH
and the carriers.

State action to obtain a larger number of ECMT li-
censes, particularly for Austria and Italy. There is
an insufficient number of these licenses in relation
to the demands and it represents a barrier to ex-
port.

0 Low speed of commercial rail and lack of cargo wa-
gons.

It is necessary to repair railroads, build a new in-
frastructure, and purchase cargo wagons Uacs and
Habis.

OPEN ISSUE

RECOMMENDATION

INSTITUTION

e Issuing and recognition of cer-
tificates in countries in the re-
gion and EU.

¢ In this respect, additional efforts should

be made to ensure that at least the
neighbouring countries (BiH, Croatia,
Serbia, Montenegro) start mutually re-
cognizing certificates issued by com-
petent national institutions, to avoid
duplication or multiplication of the cer-
tification procedure.

e Ministry of Foreign Trade
and Economic Relations of
BiH

¢ Institute for Accreditation
of BiH - BATA

e Automation of the Process of
Awarding ECMT licenses*.

e The Ministry of Transport and Commu-

nications should amend rules to for-
mulate the complete process of
issuing ECMT licenses through the use
of algorithmic software. This would
prevent the discretionary issuance of
licenses and ensure complete transpa-
rency.

e Ministry of Transport and
Communications of BiH
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OPEN ISSUE

RECOMMENDATION

INSTITUTION

CUSTOMS AND SPECIFIC ISSUES EXPORTERS FACE DURI

NG CLEARANCE

o Too high price for correcting a
CD (very often due to a trivial
technical error).

o0 Reduce the price to a reasonable level

(2,00-5,00 BAM).

o Indirect Taxation Authority
of BiH - ITA

Individual payment of duty for
each export generates additio-
nal bank charges.

o Allow collective complete monthly de-

claration for those who have the sta-
tus of an approved exporter or at least
collective payment of all duties on a
single payment slip when submitting
documents for the complete declara-
tion.

o Indirect Taxation Authority
of BiH - ITA

Collecting a copy of 3 EX dec-
larations stamped by compe-
tent authority at a border cro-
ssing and submitting it to the
competent institution is a com-
plicated procedure, especially
for large exporters.

Placing mailboxes at all border cros-
sings for forwarders to put certified
copies of EX declarations in addressed
envelopes supplied by exporters would
significantly facilitate this important
and complex operation. This practice
has been used in EU countries for a
long time. Liberalization of deadlines
for submitting the documents would
also be very beneficial to exporters.

o Indirect Taxation Authority
of BiH - ITA

The customs authorities of some
countries, at the entrance, in-
sist on retaining one copy of
the invoice with the stamp of
the BiH customs authorities.
This may result in the inability
to submit customs declarations
for definitive export, which is a
customs offense that may re-
sult in withdrawing the appro-
val for simplifying the procedu-
re.

Since we are not able to influence the
customs regulations of other countries
we suggest that the ITA - regional
centre Banja Luka modifies the "In-
structions on simplified customs pro-
cedures based on the invoice" - re-
ferring to the part containing the num-
ber of approved invoices that are re-
turned to a exporter (three certified
copies instead of two). Our suggestion
is that the customs officer does not
have obligation to inscribe tally num-
ber on third copy, in which he noted
the invoices - the stamp of the cu-
stoms office would be enough.

o Indirect Taxation Authority
of BiH - ITA

Collecting invoices in the sim-
plified procedure by invoice re-
presents a complex process,
and by not collecting all the in-
voices, problems arise with the
additional registration which
then calls the approval into
question.

Provide an opportunity and simple
procedure for subsequent endorse-
ment of invoices by the customs office
at the border based on which the
goods enter into a simplified customs
procedure, since there is a hard copy
in the official records and the records
in the electronic tally.

o Indirect Taxation Authority
of BiH - ITA
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OPEN ISSUE

RECOMMENDATION

INSTITUTION

CUSTOMS AND SPE

CIFIC ISSUES EXPORTERS FACE DURI

NG CLEARANCE

o Insufficient number of ECMT li-
censes for the BiH and the car-

riers.

o State action to obtain a larger number
of ECMT licenses, particularly for Au-
stria and Italy. There is an insufficient
number of these licenses in relation to
the demands and it represents a bar-
rier to export.

o0 Ministry of Transport and
Communications of BiH

o Low speed of commercial rail
and lack of cargo wagons.

o It is necessary to repair railroads, build
a new infrastructure and purchase
cargo wagons Uacs and Habis.

0 Ministry of Transport and
Communications of BiH
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Advantis Broker a.d.
Krajiskih brigada 113
Banja Luka
Tel: +387 51 233 710
www.advantisbroker.com

A

ArcelorMittal

ArcelorMittal d.o.o.
Bulevar Kralja Tvrtka I br.17
72000 Zenica
Tel: +387 32 467 000
www.mittalsteel.com

C'M'S’ Reich-Rohrwig Hainz

CMS Reich-Rohrwig Hainz
Fra Andela Zvizdovicéa 1
71000 Sarajevo
Tel: +387 33 944 600
www.cms-rrh.com

Deloitte

Deloitte d.o.o.
Jadranska bb
71000 Sarajevo
Tel: +387 33 277 560
www.deloitte.com/ba

A ocCw
7 f
ceft
ideas with energy

EFT Group/Rudnik i
Termoelektrana Stanari d.o.o.
Stanari b.b., 74208 Stanari
Tel: +387 53 209 930
www.eft-stanari.net

Energopetrol d.d.
Marsala Tita 36
71000 Sarajevo

Tel: +387 33 567 101
www.energopetrol.ba

0

European Bank

for H ion and D

European Bank for
Reconstruction and Development
Fra A. Zvizdovic¢a 1, 71000 Sarajevo

Tel: +387 33 667 945
www.ebrd.com

~
CARMEUSE

Fabrika kre€a Carmeuse Integral a.d.
Sevarlije bb
74000 Doboj
Tel: +387 53 207 930
www.carmeuse.ba

AN FCL

FABRIKA CEMENTA LUKAVAC

Fabrika cementa Lukavac d.d.
Lukavackih brigada bb
75300 Lukavac
T: +387 35 552 100
www.fclukavac.ba

KAKANJ CEMENT

HEIDELBERGCEMENT Group

Heidelberg Cement Group/
Tvornica cementa Kakanj
Selima ef. Merdanovica 146,

72240 Kakanj
Tel: +387 32 557 500
www.heidelbergcement.ba

WIA

Holdina d.o.o.
Azize Sacirbegovic¢ 4b
71000 Sarajevo
Tel: +387 33 723 992
www.holdina.ba

httpool O

oning and mobile advertising

Httpool d.o.o.
Pruscakova 27
71000 Sarajevo
Tel: +387 33 266 160
www.httpool.ba

& HypoGRoUP

ALPE ADRIA

Hypo Alpe-Adria-Bank d.d.
Trg solidarnosti 12
71000 Sarajevo
Tel: +387 33 755 777
www.hypo-alpe-adria.ba

Imperial
Tobacco

Imperial Tobacco BH d.o.o.
Fra Andela Zvizdovica 1
71000 Sarajevo
Tel: +387 33 296 723
www.imperial-tobacco.com/

Japan Tobacco International
Mehmeda Spahe 26
71000 Sarajevo

T: +387 33 259 655
www.jti.com
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karanovic/nikolic

Karanovic & Nikolic
Gunduli¢eva 4
78000 Banja Luka
T: +387 51 250 001
www.karanovic-nikolic.com

MARIC & CO

Maric¢ & Co
Mehmeda Spahe 26
71000 Sarajevo
T: +387 33 566 700
www.mariclaw.com

Na svu srecu!

Meggle Mljekara d.o.o.
Grabeska 34
77000 Biha¢

Tel: +387 37 313 212
www.medgle.ba

MESSERe

Gases for Life

Messer BH Gas
Rajlovacka bb
71122 Sarajevo-Rajlovac
T: +387 33 953 100
www.messer.ba

BN imate prijatelje!

m:tel
Vuka Karadzi¢a 6
78000 Banja Luka
Tel: +387 51 240 100
www.mtel.ba

Natron-Hayat d.o.o.
LijeSnica bb
74250 Maglaj

T: +387 32 603 142

www.natron-hayat.ba

«.J Posao.ha

Posao.ba
Zmaja od Bosne br. 74
71000 Sarajevo
T: +387 33 204 592
Www.posao.ba

_
pwec

PricewaterhouseCoopers
Fra Andela Zvizdovica 1
71000 Sarajevo
T: +387 33 295 243
www.pwc.ba

@ ProCredit Bank

ProCredit Bank d.d.
Franca Lehara bb
71000 Sarajevo

T: +387 33 250 950

www.procreditbank.ba

x Raiffeisen
BANK

Raiffeisen Bank BH
Zmaja od Bosne bb
71 000 Sarajevo
T: +387 33 287 101
www.raiffeisenbank.ba

@) BOSCH

Tehnologija za Zivot

Robert Bosch d.o.o.
Predstavnistvo za BiH

Pija¢na 14k, 71000 Sarajevo - Stup

T: +387 33 765 385
www.bosch.com

Sarajevski
kiseljak

Sarajevski kiseljak d.d.
Kraljice Mira 7
Kiseljak
Tel: +387 30 871 800
www.sarajevski-kiseljak.com

SHP CELEX

SHP Cellex a.d.
Veljka Mladenovic¢a bb
78 000 Banja Luka
Tel: +387 51 332 201
www.shpgroup.eu

\\\§\\\ SSL

SISECAM SODA LUKAVAC d.o.o.

Sisecam Soda Lukavac d.o.o.

Prva ulica 1
75300 Lukavac
Tel: +387 35 552 323
www.sisecam.ba

G

SKF BiH d.o.o.

Fra Andela Zvizdovica 1
71000 Sarajevo
Tel: +387 33 201 793
www.skf.com
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/# UniCredit Bank WOLF THEISS
UniCredit Bank d.d. Xella BH d.o.o. Wolf Theiss
Kardinala Stepinca b.b Nikole Tesle 3 Zmaja od Bosne 7

88 000 Mostar 75 000 Tuzla 71000 Sarajevo
Tel: +387 36 312 112 Tel: +387 35 308 207 Tel: +387 33 953 444
www.ytong.ba www.wolftheiss.com

www.unicreditbank.ba

- v [
Bekto Precisa d.o.o. VOLKSWAGEN SARAJEVO
Ibrahima Popovic¢a bb Igmanska 36
73 000 Gorazde, BiH 71320 Vogosca, BiH
Tel: +387 33 433-858

Tel: +387 38 241-423
www.bekto.com

E-mail: uprava@volkswagen-sa.ba
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SUPPORT TEAM LEADERS AND
TEAM MEMBERS

BUSINESS REGISTRATION

Team Leader: Nihad Sijerci¢ - Karanovic & Nikolic
Bojana Bosnjak - London - Mari¢ & Co

Nermina Hadziosmanovic - PricewaterhouseCoopers (PwC)
Aida Sahinagi¢ - Raiffeisen Bank

Ivana Vragovi¢ - Karanovic & Nikolic

Bojana Vranjes - Advantis Broker

Senka Eminagi¢ - International Finance Corporation (IFC)
Mirsad Colakovié¢ - ArcelorMittal Zenica

TRKES

Team Leader: Mubera Brkovi¢ - PricewaterhouseCoopers (PwC)
Alen Kisi¢ - ProCredit Bank

Marica Dogi¢ - UniCredit Bank

Ezmana Turkovi¢ - Mari¢ & Co

Ilinka Gavrilovi¢ - M:tel

Jelena Savi¢ - M:tel

DZana Suljevi¢ - Imperial Tobbaco BH

Jasenko HadZiahmetovi¢ - Raiffeisen Bank

Ivana Vragovi¢ - Karanovic & Nikolic

Zehra Obralija - Heidelberg Cement Group/Tvornica cementa Kakanj
Pero Bosni¢ - USAID TAF project

Sandra Kasalo Fazli¢ - Japan Tobacco International (JTI)

Senja Serti¢ - Xella BH

Aber Babi¢ - Messer BH GAS

LABOUR LAW

Team Leaders: Vildana Mandalovi¢ - Posao.ba i Dzana Hromi¢ — Mari¢ & Co
Mirna Lali¢ - Karanovic & Nikolic

Vejsil Huremovic - Sisecam Soda Lukavac

Elvis Goloman - Raiffeisen Bank

Sediha Ridesi¢ Holjan - UniCredit Bank

Mirsad Colakovi¢ - ArcelorMittal Zenica

Azra Uzunovi¢ - Heidelberg Cement Group/Tvornica cementa Kakanj

Branko Kecman - Advantis Broker

CONSTRUCTION PERMITS

Team Leader: Feda Bicakci¢ — Karanovic & Nikolic

Aida Ibrulj - Sisecam Soda Lukavac

Sead Kovacevic¢ - Heidelberg Cement Group/Tvornica Cementa Kakanj
Slaven Dizdar - Mari¢ & Co

Natasa Laketa - M:tel
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ENVIRONMENTAL PERMITS

Team Leader: Azra Sivro - ArcelorMittal Zenica

Sead Cati¢ - Fabrika Cementa Lukavac

Izudin Neimarlija - Heidelberg Cement Group/Tvornica Cementa Kakanj
Mirela Burgi¢ - Sisecam Soda Lukavac

Selma Demirovi¢ Hamzi¢ - Mari¢ & Co

Bojan Peuli¢ - Karanovic & Nikolic

CONCESSIONS

Team Leader: Stevan Dimitrijevi¢ — Karanovic & Nikolic
Amela Selmanagic¢ - Wolf Theiss

Snezana Trubaji¢ - Karanovic & Nikolic

Dzenan Malovi¢ - International Finance Corporation (IFC)
Sead Pasi¢ - Sisecam Soda Lukavac

Sead Kovacevi¢ - Heidelberg Cement Group/Tvornica Cementa Kakanj
Feda Bicakci¢ - Karanovic & Nikolic

Emin Olovc¢i¢ - Mari¢ & Co

Branko Kecman - Advantis Broker

Benko Fatusi¢ - Fabrika cementa Lukavac

ENERGY EFFICIENCY AND RENEWABLE ENERGY SOURCES

Team Leader: Almir Bajtarevic - Heidelberg Cement Group/Tvornica cementa Kakanj
Dzenan Malovic¢ - International Finance Corporation (IFC)

Nevena Jevremovi¢ - Wolf Theiss

Amar Bajramovi¢ - Wolf Theiss

Feda Bicakci¢ - Karanovic & Nikolic

Ademir Catovi¢ - Xella BH

Branko Kecman - Advantis Broker

Slaven Dizdar - Mari¢ & Co

JUDICIARY

Team Leaders: Selma Demirovi¢ Hamzi¢ i Visnja Dizdarevi¢ — Mari¢ & Co
Ivana Vragovi¢ - Karanovic & Nikolic

Vejsil Huremovi¢ - Sisecam Soda Lukavac

Amela Selmanagi¢ - Wolf Theiss

Mirsad Colakovi¢ - ArcelorMittal Zenica

Ljiljana Miji¢ - M:tel

Emina Asoti¢ - Raiffeisen Bank

EXPORT

Team Leader: Nedzad Trako - Heidelberg Cement Group/Tvornica Cementa Kakanj
Sabina Dervisefendi¢ - International Finance Corporation (IFC)

Sasa Bozi¢ - Fabrika kre¢a Carmeuse Integral

Sasa Kovacevic¢ - Sisecam Soda Lukavac
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Central Bank of Bosnia and Herzegovina
www.cbbih.com

Council of Ministers of Bosnia and Herzegovina
www.vijeceministara.gov.ba

Ministry of Foreign Trade and Economic Relations of Bosnia and Herzegovina
www.mvteo.gov.ba

Directorate for Economic Planning
www.dep.gov.ba

High Judicial and Prosecutorial Council of Bosnia and Herzegovina
www.hjpc.ba

United Nations Commission on International Trade Law
www.uncitral.org

Council of Europe
http://hub.coe.int/

World Bank Doing Business Report 2013
www.doingbusiness.org

EBRD Transition report 2012
www.ebrd.com/transitionreport

EU progress Report for BiH 2012
www.delbih.ec.europa.eu

Raiffeisen Research — Bosnia and Herzegovina Quarterly Economic Report
https://raiffeisenbank.ba/bhs/menu/view/446
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